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1)1 the United States Circuit Court of Appeals for the Ninth

Circuit.

STANLEY KUZEK,
Appellant,

vs.

CIIAS. F. MAOAHA and WM. ELLI-

OTT,
!

Respondents.

Stipulation Enlarging Time to File TranscrlpL

It is hereby stipulated by and between the above-

named parties, appellant and respondents, that the

time for the petitioners in error to file the transcript of

the record, and to docket the above-entitled cause on

appeal with the clerk of the Circuit Court of Appeals

for the Ninth Circuit, may be enlarged to and including

the 16th day of August, 1905.

Dated at Nome, Alaska, this 11th day of July, A. D.

1905.

A. J. BRUNER,

Attorney for Appellant.

IRA D. ORTON,

Attorney for Respondents.

[Endorsed] : No. 1122. In the United States Circuit

Court of Appeals for the Ninth Circuit. Stanley Kuzek,

Appellant, vs. Chas. F. Magaha and Wm. Elliott, Re-

spondents. Stipulation. Filed July 22, 1905. F. D,

Monckton, Clerk. ;
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In the United States Circuit Court of Appeals for the Ninth

Circuit.

STANLEY KUZEK,
Appellant,

vs.

CHAS. F. MAGAHA aud W.M. ELLI-I

OTT,

Respondents.

Order Enlarging Time to File Transcript.

Now, at this day, conies the appellant bv A. J. Bruner,

Esq., of connsel, and npon the written stipnlation of

counsel for the appellant and respondents, and there-

upon, this cause comino on to be heard upon the motion

of said stipulation for the extension of time in which

to file the transcript herein, in the United States Cir-

cuit Court of Appeals for the Ninth Circuit, it is or-

dered that the time heretofore granted in which to file

said transcript in said United States Circuit Court of

Appeals for the Ninth Circuit be and the same is hereby

extended to August 16th, 1905.

ALFRED S. MOORE,

Judge of the District Court, for the District of Alaska,

Second Division.

[Endorsed] : No. 1122. In the United States Circuit

Court of Appeals for the Ninth Circuit. Stanley Kuzek,

Appellant, vs. Chas. F. Magaha and Wm. Elliott, Re-

spondent. Order Enlarging Time to File Transcript.

Filed July 22, 1905. F. D. Monckton, Clerk.
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/;/ thr United States District Court, in and for the District

of Alaska, Second Division.

STANLEY KUZEK,

Plaintiflf,

vs.

CHAS. F. MAGAHA and WM. ELLI-

OTT, \

Defendants. /

Complaint.

Plaintiff complains and alleges:
'

I.

That he is the owner in fee of that certain placer

mining claim and ground situated in the Cape Nome

Recording District, District of Alaska, and more par-

ticularly described as being Marion Bench Claim situ-

ated on the right limit of Peluck creek, the same having

been located by J. P. Cm'rie on the 12th day of July,

A. D. 1899, and the certificate of location of which was

recorded on the 10th day of AugTist, A. D. 1899, at

page 87, volume 16, Records of Cape Nome Recording

District, and which is hereby referred to and made a

part hereof. \

IL

That on the 5th day of December, 1903, at Nome,

Alaska, the said plaintiff made his certain lease of the

above-described premises to the above-named defend-

ants in words and figures following:



4 Stanley Kuzeh vs.
'.

"MIXING CLAIM LEASE.

This indenture, made and entered into this fifth day

of December, A. D. 1903, by and between Stanley Kuzek

of Nome, District of Alaska, party of the first part,

herein calle<l the lessor, and Ohas. F. Magaha and Wm.
Elliott, of Nome, District of Alaska, party of the sec-

ond part, hereinafter called the lessee, witnesseth:

That the said lessor, for and in consideration of the

royalties to be paid and tlie covenants to be performed

by the said lessee, as hereinafter stated, hereby lease,

demise and let under the said lessee, Magaha & Elliott,

that certain placer mining claim and ground situate in

the Cape Nome Recording District, District of Alaska,

and known as Marion Bench Claim, on right limit of

Peluck creek, located by J. P. Currie on the 12th day of

July, A. D. 1899, recorded on 10th day of August, A. D.

1899, at page 87, vol. XVI, in the office and records of

the recorder of the Nome Recording District, together

with all the rights and privilege of entering upon and

over the said property and to prospect the same for gold

and the precious metals in whatever deposits the same

may be found, and to mine and extract the same.

To have and to hold unto the said lessee for the i)eriod

of date hereof or until noon of the fifth day of June,

A. D. 1904, unless sooner terminated by forfeiture or

mutual agreement. In consideration of such lease and

privileges the said lessee covenant and agree to and

with the said lessor as follows:
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First.—To enter upon said mining claim and prem-

ises on or before tlie lOtli day of December, A. D. 1903,

and to at once begin to prospect and exploit the same

for the purpose of discovering thereon placer deposits

of gold or other valuable minerals and to continue sucli

work with due diligence as long as the weather and cir-

cumstances in the community will permit.

Second.—To work and mine the said premises as

aforesaid steadily and continuously from the date of

such entry with at most eight men employed thereon

continuously working at least eight during the months

of working seasons.

Third.—To work said mining claim and premises,

hereby leased, in the most practicable manner known

to good mining in said district, and to such extent as

to develop said property and to produce therefrom the

greatest values in ores and minerals.

Fourth.—To pay the said lessor or his legal repre-

sentatives or assigns 75 p^r cent of the gross output of

said claim during the year ending June the fifth, 1904,

with privileges to sluice what dumps they have left.

And that the lessor may have due and sufficient notice

of all cleanups and be present in person or by his legal

representatives at each and every cleanup.

Fifth.—To deliver the said premises with the appur-

tenances and all improvements, except machinery

placed thereon, to said lessor in good order and condi-

tion at the expiration of this lease.

The right is reserved by the said lessor to enter upon

and over said property at all reasonable times for the
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purpose of inspection and for the purpose of obtaining

access to and from any other property owned or oper-

ated by the said lessor.

This lease and the privileges hereby granted shall not

be assignable, except with the consent of the said lessor,

and in the event of a sale of the above described prop-

erty, this lease shall at once cease and determine upon

the payment by the said lessor to the said lessee —
per cent of the sale price of the said property.

In witness whereof, we have hereto set our hands and

seals this fifth day of December, A. D. 1904.

STANLEY KUZEK.

CHAS. F. MAGAHA.
WM. ELLIOTT,

Party Second Part.

Signed, sealed and delivered the presence of:

Mrs. BERTHA KUZEK."

in.

That under and in pursuance of the provisions of said

lease the above-named defendants entered into the pos-

session of the above-described premises on or about the

10th day of December, 1903, and ever since said time

have been in the possession of the same and working

and mining and operating the same, and have extracted

therefrom a large quantity of gravel and earth contain-

ing gold in large quantities therein.

IV.

That on or about the 18th day of May, 1904, the above-

named defendants began sluicing and washing the
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aforesaid auriferous gravel and earth for the purpose

of obtaining' the gold therefrom, and have since said

time continually sluiced said dumps to as great an ex-

tent as the water would permit.

V.

Plaintiff further alleges that on the 23d day of May,

1904, the above-named defendants, having made a clean-

up of Si 8-100 ounces of gold from the above-described

dumps upon said premises, in company with the plain-

tiff, carried the same to the Alaska Banking and Safe

Deposit Company's office in Nome for the purpose of

having the same assayed and selling the same to said

bank and dividing the proceeds thereof between the

plaintiff and the defendants. That since said 23d day

of May, 1904, said defendants have continued to sluice

the aforesaid dumps upon said premises, and upon this

28th day of May, 1904, brought into the town of Nome,

in company with this plaintiff, about 35 pounds of gold.

That said golddust so taken out by said defendants and

brought to the town of Nome, as aforesaid, was of the

value of about $8,525.00.

VI.

Plaintiff further alleges that on both the above-named

occasions, the 24th day of May, 1904, and the 28th day

of May, 1904, he demanded that the said defendants pay

and deliver to him the amount of gold coming to him

under the provisions of said lease, to wit, 75 per cent

of the gross amount thereof, to wit, the sum of about

$6,057.00. That upon making said demand the above-
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named defendants refused to make a division of said

golddust with the plaintiff, but on the contrary, refused

to pav or deliver to him any greater portion thereof

than 25 per cent of said golddust or the proceeds there-

of; and upon liis making further demand, that on this

28th day of May, 1904, the said defendants took all of

said golddust from his possession by means of force

and arms, and have threatened to, and unless restrained

by the order of this Court, will convert the entire pro-

ceeds thereof to their own use.

VII.

Plaintiff further alleges that at the time he made

said demand for his proportion of the proceeds result-

ing from said cleanups, to wit, the amount of 75 per cent

thereof, that both of said defendants set upon the plain-

tiff and beat and wounded and knocked him down, and

refused to deliver any portion of said proceeds thereof

to this plaintiff.

YIII.

Plaintiff further alleges that the remaining dumps

upon said above-described premises are very rich and

valuable on account of the large deposits of gold con-

tained therein amounting in the aggregate to about the

sum of 130,000.00. That the above-named defendants

threaten to continue to sluice and extract the gold from

said dumps and threaten to, and unless restrained by the

order of this Court, will extract all the gold therefrom

and wuU exclude the plaintiff from his just proportion

thereof, to wit, the amount of 75 per cent thereof; and

if the said defendants are not restrained by the order
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of this Court, that they will wholly waste and destroy

the entire value of said dumps and this plaintiff's estate

and interest therein, and effect upon this plaintiff great

injury and irreparable damage.

IX.

Plaintiff further alleges that he has no plain, speedy

or adequate remedy at law.

X.

Plaintiff further alleges that the defendants and each

of them are insolvent, being utterly without any prop-

erty whatsoever, other than the gold that they have

taken out from the premises owned by the plaintiff, or

is now contained in the dumps set forth and described

herein.

XI.

Plaintiff further alleges that he has performed all the

conditions on his part to be performed contained in said

lease.

Wherefore plaintiff prays:

1st. For the recovery of the possession of 75 per

cent of the gross proceeds of gold already taken from

said premises.

2d. That this Court issue an injunction against the

said defendants and each of them restraining the said

defendants, their attorneys, servants, employees, agents

and all persons in privity with them, or either of them,

from sluicing the aforesaid dumps or extracting the

cold therefrom until the final hearing of this cause.
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3(1. That an accounting be had of the gold already

extracted by the defendants, and that the said defend-

ants be adjudged and decreed to deliver to this plain-

tiff 75 per cent of all gold so taken and extracted from

said dumps by tlie snid defendants or by any other

persons or employees on their behalf.

4th. That the plaintiff be adjudged and decreed to

be the owner of 75 per cent of all the gold which now is

deposited in said dumps.

5tli. Plaintiff prays that a receiver may be appointed

by this Court to take charge of the dumps described in

plaintiff's complaint and to protect the same during the

pendency of this action, and to dispose of the same ac-

cording to the judgment and decree of this Court.

6th. Plaintiff prays for general relief.

A. J. BRUNER,

Attorney for Plaintiff.

United States of America,"

I
ss.

District of Alaska. }
Stanley Kuzek, being first duly sworn, deposes and

says: i

I am the plaintiff in tlie above-entitled action and

have read the foregoing, my complaint, know the cop-

tents thereof, and the same is true, as I verily believe.

STANLEY KUZEK.
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Subscribed in my presence and sworn to before me

this 28tli day of May, 1904.

[Notarial Seal] A. J. BRUNER,

Notary Public in and for the District of Alaska, Resid-

ing in said District.

[Endorsed] : No. 1122. In the United States District

Court, District of Alaska, Second Division. Stanley

Kuzek, plaintiff, vs. Chas. F. Magaha and Wm. Elliott,

defendants. Complaint. Filed in the office of the Clerk

of the United States District Court, Alaska, Second Di-

vision, at Nome, Alaska, May 28, 1901. Geo. V. Borch-

senius. Clerk. By Jno. H. Dunn, Deputy Clerk. A. J.

Bruner, Attorney for Plaintiff.

In the United ^^tates District Court, in and for the District

of Alaska, Second Division.

STANLEY KUZEK,

vs.

Plaintiff,

CHAS. F. MAGAHA and WM. ELLI-

1

OTT,

j Defendants.

Summons.

The President of the United States of America to Chas.

F. Magaha and Wm. Elliott, Defendants, Greeting:

You and each of you are summoned and required to

appear and answer the complaint of plaintiff as filed

in the office of the clerk of said Court at the city of Nome
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in said District within thirty days from the service of

tliis summons upon you or judgment for want thereof

will be taken against you. And you are further hereby

notified that if you fail to answer the said complaint, the

plaintiff will apply to tli*^ Tourt for the relief demanded

therein.

Witness the Honorable ALFKED S. :\rOORE, Judge

of the United States District Court, iu and for the Dis-

trict of Alaska, Second Division, and the seal of said

Court affixed this 28th day of May, A. D. 1904, and in

the independence of the United States one hundred and

twenty-eig-hth.

[Court Seal] GEO. Y. BORCHSENIUS,

Clerk of the United States District Cburt, in and for

the District of Alaska, Second Division,

i
By Jno. H. Dunn,

Deputy.

United States of America,

District of Alaska,

Second Division.

I hereby certify that I received the annexed summons

on the 2Sth day of May, 1901; and thereafter, on the

29th day of May, 1904, I served the same, at the Marion

Bench Claim on Peluck creek, Alaska, upon Chas. F.

Magaha and Wm. Elliott, by delivering to and leaving

with each of them a copy thereof, together with a certi-

fied copy of the complaint filed therein.
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Returned this 31st day of May, 1904.

FRANK H. RICHARDS,

United States Marshal.

By (leo. W. Comerford,

Deputy.

[Endorsed] : No. 1122. United States District Court

of Alaska, Second Division. Stanley Kuzek, Plaintiff,

vs. Chas. F. Maealia and Wm. Elliott, Defendants.

Summons. Filed in the office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. May 31, 1904. Geo. V. Borchsenius, Clerk,

By Jno. H. Dunn, Deputy Clerk. A. J. Bruner, Attor-

ney for Plaintiff.

In the United States Distriet Court in and for the District of

Alaslca, Second Division.

STANLEY KUZEK,

Plaintiff,

vs.

CHAS. F. MAGAHA and WM. EL-

LIOTT,

Defendants.,

Answer.

Comes now the defendants in tlie above-entitled action

and answering plaintiff's complaint, allejre and deny as

follows:
(
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Deny that on the 5th day of December, 1903, at Nome,

Alaska, the plaintiff made his certain lease of the prem-

ises described in the complaint in the words and figures

as set forth in paragraph II of plaintiff's complaint.

Further answering paragraph II, the defendants al-

lege that on or about the 18th day of November, 1903,

the plaintiff, Stanley Kuzek, agreed with the defendants

orally to allow them to prospect a few days on the placer

mining claim mentioned in plaintiff's complaint with a

view of letting defendants have a lay on said premises.

That after defendants had prospected a few days, and

on or about the 20th of November, 1903, the plaintiff and

defendants agreed that the defendants might continue

working said property on a lay of 25 per cent to the own-

er and 75 i>er cent to the defendants. That thereafter and

on or about the 11th day of December, 1903, defendants

commenced working continuously on said claim with

boiler and thawing apparatus under and in pursuance of

said oral agreement; and thereafter continued to work,

operate and mine said property and extract dirt there-

from, but without sluicing the same, until on or about

the 4th day of March, 1904. That prior to the 4th day

of March, 1904, there was no written contract or lease

entered into 'between the plaintiff and defendants in

relation to working, mining or operating said property.

That on or about said 4tli day of March, 1904, the plain-

tiff and defendants agreed to reduce said oral lay to

writing the thereupon the defendant Elliott, using a

blank form of lease, drew up a lay lease of said premises
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substantially in words and flgnres as set forth in para-

graph IT of plaintiff's complaint save and except that

said lay lease, so drawn up by the defendant Elliott,

provided for the payment of 25 per cent of the gross out-

put of said claim to plaintiff, Stanley Kuzek, lessor, in-

stead of 75 per cent as stated in the alleged lease, set

forth in paragraph II of plaintiff's complaint. That

said lease so drawn up by defendant Elliott which pro-

vided for the payment of 25 per cent of the gross output

of said claim to said Stanley Kuzek instead of 75 per

cent was on said 4th day of March, 1904, actually signed

by plaintiff and defendants and delivered to defendants,

and is and was at all times herein mentioned the origi*

nal lease entered into in writing between the parties

hereto. That at the request of said plaintiff Stanley

Kuzek, the said lease, was by the parties hereto dated

back so as to appear to have been entered into and exe-

cuted on the 5th day of December, 1903, although the

same was never drawn up, signed, executed or delivered

until said 4th day of INIarch, 1904. That after said 4th

day of March, 1904, continuously until the injunction w^as

issued in the above-entitled action, said defendants have

continued to work, mine and operate said mine and min-

ing claim in said complaint described, under and pursu-

ant to said original lease aforesaid.

That afterwards and on or about the 3d day of April,

1904, at the request of the said Stanley Kuzek, the said

defendant Elliott drew up a duplicate or copy of said

lease, to be retained by the plaintiff Kuzek; that in draw-

ing up said duplicate or copy, defendant Elliott used the
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same kind of a printed blank as was used by him for

said original lease, but in copying; and drawing the

same he erroneously wrote in the words ^'75 per cent"

to be paid to the lessor, instead of "2'5 per cent" which

was written in said original lease. That said copy or

duplicate of said lease so drawn up on said 3d day of

April, 1904, in which said mistake was made as afore-

said was signed by the plaintiff and defendants and de-

livered to said Kuzek; and the defendants allege on their

information and belief that said duplicate oopy of said

lease is the document set forth in paragraph II of plain-

tiff's complaint. That in signing and executing said

duplicate or copy of said lease the plaintiff and defend-

ants both intended to execute an exact duplicate of the

original lease entered into between the parties, and at

the time the same was signed by the plaintiff and de-

fendants both the plaintiff and defendants believed said

copy or duplicate lease to be an exact and literal copy

of the original lease entered into between the parties

hereto, which provided for the payment of 25 per cent

of the gross output of said claim to plaintiff. That the

mistake made by plaintiff and defendants in copying and

signing said lease was mutual, and was inadvertently

made by the defendant Elliott in copying said original

lease, and was not known to either the plaintiff or de-

fendants until considerable time afterwards. That said

copy or duplicate lease does not and did not express the

true agreement between the parties as set forth in the

original lease entered into betw.rh them, but by said

mistake and inadvertence aforesaid, it was made to ap-
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pear thereby that the plaintiff, lessor, was entitled to

75 per cent of the gross output of said claim, whereas

and in fact the true mutual agreement between the par-

ties was and is that the defendants are entitled to 75 per

cent of tlie gross output of said claim, and the plaintiff

to 25 per cent. That it was not intended by drawing up

and signing and executing said copy or duplicate lease

to eliange or modify in any particular the original lease

in writing, entered into between the parties aforesaid.

Defendants further allege that said original lease so

signed, entered into and executed by plaintiff and de-

fendants on said 4th day of March, 1904, has been by

the defendants inadvertently lost or mislaid, and for

that reason they cannot produce the same. That said

original lease was, however, in substance the same as

the duplicate or copy thereof set forth in plaintiff's com-

plaint, except that it provided for the payment to plain-

tiff, Kuzek, of 25 per cent instead of 75 per cent of the

gross output of said claim.

That defendants have made long, careful and diligent

search for said original lease, but are unable to find the

same.

II.

Answering paragraph III of plaintiff's complaint de-

fendants deny that under or pursuant to the provisions

of the lease set forth in paragraph II of plaintiff's com-

plaint, the defendants entered into the possession of the

above-described pren:«.\g.efc on or about the 10th day of De-

cember, 1903, or at any other time.
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Further answerins^ paragraph III the defendants al-

lege that they originally entered into the possession of

said property under and in pursuance to the oral agree-

ment heretofore alleged, and have eyer since said time

been in the possession of the same and working and min-

ing and operating the same and haye extracted there-

from large quantities of earth containing gold in large

quantities, under and pursuant to said oral lease as

originally entered into, and subsequently, pursuant to

said original lease in writing entered into between the

parties on or about the 4th day of March, 1904, as here-

inbefore alleged.

III. .
•

Answering paragraph V the defendants admit that

on the 2'3d day of May, 1904, the above-named defend-

ants, haying made a clean-up of 54 8/100 ounces of gold

from said claim described in plaintiff's complaint, in

company with the plaintiff carried the same to the Alas-

ka Banking and Safe Deposit Company's office in Nome

for the purpose of having the same assayed and selling

the same to said Bank and dividing the proceeds be-

tween the plaintiff and defendants.

Defendants further admit that since the 23d day of

May, 1904, they have continued to sluice the dumps of

pay gravel on said premises, and that on the 28th day of

]Sray, 1904, they brought into the town of Nome, in com-

pany with tliis plaintiff, a quantity of gold, the exact

amount of which is unknown to defendants, but which

they allege to be between 10 and 15 pounds.

The defendants deny that said quantity of gold is 35



Charles F. Mayaha and William Elliott. 19

pounds of gold but allege that they are unable to allege

tlie exact quantity of the same, for the reason that the

same has not been weighed.

Defendants deny tliat said golddust, taken out by

thoju and brought to town, was of the value of

about $8,825.00, and further allege that having never

weighed the same, they have no knowledge or informa-

lion sufficient to form a belief as to the exact value of

llie same, but allege the value to about |3,000.00 and no

more.

IV.

Answering paragraph VI of plaintiff's complaint, de-

fendants admit that on both occasions, to wit, the 24th

day of May, and the 28th day of May, 1904, the plaintiff

demanded that the defendants pay and deliver to him

75 per cent of the gross output of said claim; and de-

fendants further admit that they refused to make such

a division of the golddust with the plaintiff and refused

to pay or deliver to him any greater portion thereof than

25 per cent of said golddust or the proceeds thereof.

Defendants deny that upon making further demand

upon the 28th day of May, 1904, the defendants took all

of said golddust from the plaintiff's possession by means

of force or arms or have threatened to or will, unless re-

strained by order of Court, convert the entire proceeds

thereof to their own use.

Further answering said paragraph VI, the defendants

allege that the first lot of golddust cleaned up upon said

premises, amounting to 54-8/100 ounces^ has been de-
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livered to and is now in the possession of the Alaska

Banking- and Safe Deposit Company in Nome, Alaska.

That on the 28th day of :May, 1904, when the defend-

ants refused to pay or deliver to said Kuzek more than

25 per cent of the last lot of golddust, amounting?, as

aforesaid, to a'bout 10 or 15 pounds, the plaintiff, Kuzek,

forcibly and unlawfully, .2,rabbed the same out of the

hands of defendant Magaha and the defendants, Magaha

and Elliott, without any unnecessary force or violence,

retook the same from the said Kuzek and now have the

same in their possession.

V.

Answering paragraph VII of plaintiff's complaint, de-

fendants deny that at the time therein mentioned, or at

any time, the defendants sat on plaintiff or beat or

wounded or knocked him down or refused to deliver any

portion of said proceeds to plaintiff; and further answer-

ing said paragraph, defendants allege that they used no

more force and violence toward the plaintiff, Stanley

Kuzek, than was necessary to retake from his possession

the said quantity of golddust which he had forcibly and

unlawfully gi'abbed out of the hands of said defendant

Magaha.

VI.

Answering paragraph VIII of plaintiff's complaint,

defendants admit that the remaining dumps on said

premises, described in plaintiff's complaint, are rich in

value on account of the large deposits of gold contained

therein, and admit that the defendants would have con-
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tinurd to sliiico aiul extract tlio o-oid from said dninps

had they not been restrained by order of Court; but tlie

defendants deny that they wonld have excluded the

plaintiff from his just portion thereof, and deny that if

said defendants are not restrained by an order of this

Court, that they will wholly waste or destroy, or waste

rr destroy at all the entire value of said dump, or the

plaintiff's estate or interest therein, or will effect upon

plaintiff great or irreparable or any injury or damage

whatever.

VII.

Answering paragraph IX of plaintiff's complaint, de-

fendants deny that the plaintiff has no plain, speedy or

adequate remedy at law.

VIII.

Answering paragraph X of plaintiff's complaint, de-

fendants deny that they or either of them are insolvent

or that they are utterly without any property whatever

other than the gold that they have taken out of the

p.remises owned by plaintiff or contained in the dumps

described in plaintiff's complaint.

IX.

Answering paragraph XI of plaintiff's complaint, de-

fendants deny that the plaintiff has performed all the

conditions on his part to be performed, as contained in

the lease of said premises from plaintiff to defendants.

Defendants further allege that they have at all times

fully and faithfully performed all the covenants and
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agreements of the lease of said premises 'by plaintiff to

defendants.

X.

Further answering plaintiff's complaint, defendants

allege that they have been at all times, and now are

ready and willing to fully and faithfully perform each

and every covenant of said original lease of the premises

described in plaintiff's complaint so drawn up, signed,

and executed on or about the 4th day of March, 1904,

as hereinbefore set forth.

That by reason of the issuance of the injunction herein

the defendants have been prevented from the 28th day

of May, 1904, from sluicing up the dumps of pay dirt on

said premises, and that unless said injunction be immedi-

ately dissolved, said defendants will not be able to sluice

up and extract any gold therefrom until the opening of

the summer season in the year 1905, except at great ex-

pense in pumping water. That by reason of having

been enjoined from sluicing up said dumps since the 28th

day of May, 1904, when the water from the melting snow

runs, the defendants have been and still are prevented

from taking any advantage of said snow w^ater, and will

be, unless said injunction is immediately dissolved, en-

tirely prohibited from sluicing up said dumps, except at

great expense, as aforesaid. That if no injunction had

been issued herein, the defendants by means of the

water from the melting snow, would have been able to

completely sluice and clean up said dumps before the

5th day of June, 1904.

Wherefore the defendants pray:
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1st. That the injunction heretofore issued herein be

dissolved.

2d. That the Court, by its decree herein, correct said

duplicate or copy of a lease between plaintiff and defend-

ants, by changing- the words "75 per cent" therein to "25

per cent," in so far as said duplicate or copy of said lease

may in any,way affect the rights of plaintiff and defend-

ants.

3. That the Court adjudge and decree that the de-

fendants are entitled to 75 per cent of the gross output

of said dumps of pay gravel extracted by them from the

premises described in plaintiff's complaint, and that the

plaintiff is entitled to 2'5 per cent.

4. That the Court adjudged and decreed that the de-

fendants be allowed to continue in possession of said

premises and sluice and clean up said dumps of pay

gravel, aforesaid, and retain therefrom 75 per cent of

Ihe gross amount of gold produced therefrom.

6th. Tlmt the defendants have judgment for their

costs and disbursements herein and for all other relief,

which they may be in equity entitled.

IRA D. ORTON,

Attorney for Defendants.

United States of America, "^

Lss.

District of Alaska. J

Charles F. Magaha and Wm. Elliott, being each first

duly sworn, deposes and say:

That they are the defendants in the above-entitled ac-

tion; that they have heard read the foregoing, their an-
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8wer, and know the contents thereof, and that the same

is true as they verily believe.

CHAS. F. MAGAHA.
WM. ELLIOTT.

Subscribed in my presence and sworn to before me
this 31st day of May, 1904.

[Notarial Seal] JAS. W. BELL,

Notary Public in and for the District of Alaska, Resid-

ing at Nome. i

Received copy of the within answer this May 31st,

1904.

A. J. BRUNER,

Attorney for Plaintiff.

[Endorsed] : Original. No. 1122. In the United

States District Court, for the District of Alaska, Second

Division. Stanley Kuzek, Plaintiff, vs. Chas. F. Magaha

and Wm. Elliott, Defendants. Answer. Filed in the

Office of the Clerk of the United States District Court,

Alaska, Second Division at Nome, Alaska. Jun. 1, 1904.

Geo. V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy

Clerk. Ira D. Orton, Attorney for Defendants. Filed

Jun. 1/04.
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In the United f^tates District Court for the Second Division

of the District of Alaska.

STANLEY KUZEK,

Plaintiff,

vs.

CHAS. F. MAGAHA and WM. ELLI-

OTT,

Defendants.

Amendment to Complaiint.

Now comes the plaintiff, and by leave of the Court

first had and obtained, fides this his amendment to the

complaint on file herein:

Strike out the first four lines of paragraph two of the

complaint, and insert in lieu thereof the following:

"That on or about the 5th day of December, 1903,

at Nome, Alaska, the said plaintiff leased the above-

described premises to the above-named defendants, and

that thereafter and on or about the 9th day of M,arch,

1904, the said lease was reduced to writing by the par-

ties, and the said lease was and is in the words and

figures as follows, to wit."

A. J. BRUNER,

ELWOOD BRUNER,

Attorneys for Plaintiff.
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United States of America,^
>ss.

District of Alaska. J

Stanley Kuzek, beino- first duly sworn, deposes and

says: That he has read the amendment to the original

complaint, and that tlie same is true as he verily be-

lieves; that the said Kuzek is the plaintiff in said action.

STANLEY KUZEK.

Subscribed and sworn to before me this 11th day of

July, 1901.

[Notarial Seal] G. J. LO:\rEN,

Notary Public, Alaska.

[Endorsed] : 1122. Stanley Kuzek, Plaintiff, vs. Chas.

F. Magaha et al., Defendants. Amendment to Original

Complaint. Filed in the office of the clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. July 11, 1904. Geo. V. Borchsenius, Clerk.

By Jno. H. Dunn, Deputy Clerk. A. J. Bruner, and El-

wood Bruner, Plaintiff's Attorneys. Filed July 11, 1904.
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In the United States District Court for the District of Alaska,

Second Division.

STANLEY KUZEK,

Plaintiff,

vs.

CHAS. F. MAGAHA and WM. ELLI-

OTT,

Defendants.

Reply.

Comes now the above-named plaintiff, and replying

to the new matter contained in defendants' answer,

admits, denies and alleges as follows:

I.

Replying to paragraph 1 of said answer, plaintiff ad-

mits that he agreed with defendants orallv to allow

defendants to prospect a few days on the placer mining

claim mentioned in plaintiff's complaint, with a view

of letting defendants have a lay on said premises, pro-

viding they c-^uld agree upon the terms of said lay; and

admits that afterwards the plaintiff agTeed that the

defendants might have a lay on said property, but de-

nies that the defendants were to have a lay of 25 per

cent to the owner and 75 per cent to the defendants, but

alleges the fact to be that 75 per cent of the gross pro-

ceeds was to be delivered to plaintiff and the defendants

were to retain 25 per cent thereof.

Plaintiff admits that on or about the 11th day of

December, 1903, the defendants commenced working
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said claim, and afterwards continued to work, operate

and mine said property, bnt denies that it was in pur-

suance of the alleged oral a^Teement set forth in de-

fendants' answer, but avers the fact to be that it

was under tlie nf»reement set forth in plaintiff's com-

plaint; admits that plaintiff and defendants agTeed to

reduce the oral lay to writing-, and that thereupon, on

or about the 9th daj of March, 1901, the defendant Elli-

ott, using a blank form of lease, drew up a lay lease of

said premises in the words and figures set forth in para-

graph 2 of plaintiff's complaint; but denies that said

lease proAided for the payment of 25 per cent of the

gross output to plaintiff, lessor, instead of 75 per cent,

but avers the fact to be that said lease provided for

the payment of 75 per cent of the gross output of said

claim to plaintiff;

Admits that the lease as drawn up by defendant

Elliott was, on or about the 9th day of March, 1904, actu-

ally signed by plaintiff and defendants, and delivered

to defendants; but denies that said lease so signed pro-

vided for the payment of 25 per cent of the gross output

of said claim to plaintiff, but avers the fact to be that

said lease provided for the payment of 75 per cent of

the gross output of said claim to plaintiff; admits that

afterwards, and on or about the 1th day of April, 1901,

at the request of the plaintiff, said defendant Elliott

drew up a duplicate or copy of said lease to be retained

by the plaintiff, Kuzek, and that in drawing up said

duplicate or copy of said lease, defendant Elliott used

the same kind of a printed blank as was used by him for
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said origiuiil lease; but denies that iu copying- or drav/-

ing up the same, defendant Elliott erroneously wrote

in the words: "75 per cent to be paid to the lessor"

instead of "25 per cent/' but alleges the fact to be that

said duplicate or copy was an exact copy of the original

lease mentioned in plaintiff's conijilaint, and originally

signed by the parties to this action; admits that in

signing" and executing said duplicate or copy of said

lease the plaintiff and defendants both intended to exe-

cute an exact duplicate of the original lease entered

into between the parties to this action, and admits that

at the time the same was signed by the plaintiff and de-

fendants that both the parties hereto believed said

copy or duplicate lease to be an exact and literal copy

of the original lease entered into by the parties hereto,

,

but denies that said original lease provided for the pay-

ment of 25 per cent of the gross output of said claim

to plaintiff, but avers the fact to be that said original

lease provided for the payment of 75 per cent of the

gross output of said claim to the plaintiff; denies that

any mistake was made either by plaintiff or defendants

in copying or signing said lease, and avers the fact to

be that there was never any discovery made by either

the plaintiff or defendants, either a considerable time

afterwards or at any time of any mistake having been

made in copying said lease.

Plaintiff denies that ''said copy or duplicate lease does

not and did not express the true agreement between

the parties as set forth in the original lease entered into

between them,'' or denies "that any mistake or inad-
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vertence was made by which it was made to appear that

the plaintiff was entitled to 75 per cent of the gross

output of said claim, but that in truth and in fact the

mutual agreement between the parties was and is that

the defendants are entitled to 75 per cent of the gross

output of said claim, and the plaintiff to 25 per cent."

Admits that it was not intended by drawing up and

signing and executing said copy or duplicate lease to

change or to modify in any particular the original lease

in writing entered into by the parties aforesaid, and

avers the fact to be that said duplicate copy so written

by said defendant Elliott was an exact duplicate and

copy of the original lease signed by all the parties hereto

on or about the 9th day of March, 190i.

The plaintiff denies that he has any knowledge or in-

formation thereof sufficient to form a belief, and there-

fore denies that said original lease signed by the parties

hereto has been by the defendants, or either of them,

inadvertently lost or mislaid, or that they cannot pro-

duce the same; admits that said original lease was an

exact copy of the duplicate lease in plaintiff's posses-

sion, and denies that said original lease provided for

the payment to plaintiff of 25 per cent, instead of 75 per

cent, of the gross output of said claim, but on the con-

trary alleges the fact to be that said original lease

provided for the payment of 75 per cent of the gross

output of said claim to plaintiff; denies that defendants

have made long and careful or diligent search for said

original lease, or that they are unable to find the same.
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11.

riaintilf replyiu*; to ]>ai'agrapli 2 of said defendant's

answer, denies that the defendants entered into the

possession of the said property under or in pursuance

of the oral agreement set forth in defendant's answer;

but that said defendants entered into possession of said

premises and worked and mined the same under the pro-

visions of, and in pursuance of the lease set forth in

plaintiff's complaint.

III.

Replying- to paragraph 3 of defendants' answer, plain-

tiff admits that on the ilSth day of May, 1901, defend-

ants brought into the town of Nome, in company with

plaintiff, a quantity of gold; but denies that the exact

amount of said gold is not known to said defendants,

and denies that it was between 10 and 15 pounds of

gold, but on the contrary avers the fact to be that there

were about 35 pounds of gold; denies that said gold was

only of the value of about |3,000; but alleges the fact

to be that it was of about the value of |8,525.00.

IV.

Plaintiff replying to paragraph 4, denies that he, the

said plaintiff, forcibly or uulawfullj- grabbed the same

out of the hands of the defendant, jiagaha, but alleges

that both the plaintiff and dei* udaut Magaha had hold

of the poke containing said gold at the same time; ad-

mits that the defendants Magaha and Elliott retook the

same from this plaintiff and the said Magaha, and now
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liave the same in their possession; but deny that they

took the same without any force or violence, but on the

contrary alleges that they used more force and violence

than was necessary and liit and unnecessarily beat and

wounded this plaintiff.

V.

Plaintiff, replying to paragraph 5 of defendants' an-

swer, denies that they used no more force or violence

toward the plaintiff than was necessary to retake from

the said plaintiff the said quantity of golddust, and de-

nies that he forcibly or unlawfully grabbed the same

out of the hands of the said defendant Magaha, but

allege the fact to be that he took hold of the said poke

and was thereupon set upon and was beaten and

wounded by said defendants.

VI.

Replying to paragTajih 9 of defendants' answer, de-

nies that defendants have at all times fully and faith-

fully performed all the covenants or agreements of

the said lease of said premises by plaintiff to said de-

fendants.

VII.

Replying to paragraph 10 of defendants' answer, plain-

tiff admits the issuance of the injunction and the pre-

vention of the defendants from sluicing up the dumps,

unless they would agree to the appointment of a re-

ceiver; plaintiff avers the fact to be that immediately

after the issuance of the injunction he offered to stipu-

late that a receiver might be appointed by the Court at
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small expense to the parties hereto, and that if said

receiver had been appointed that said dumps upon said

premises miglit have been fully sluiced up with the

surface water now running- with very small cost to the

parties hereto; that said defendants refused to stipu-

late for the appointment of a receiver, and by so doing

have themselves prevented the sluicing up of said

dumps.

Wherefore, plaintiff having fully replied to defend-

ants' answer, prays judgment as set forth in his com-

plaint.

A. J. BRiUNER,

Attorney for Plaintiff.

United States of America, •>

Lss.
'

District of Alaska. J

Stanley Kuzek, being first duly sworn, deposes and

says: I am the plaintiff above named; I have read the

foregoing, my reply, and know the contents thereof;

the same is true, as I verily believe.

STANLEY KUZEK.

Subscribed and sworn to before me this 3d day of

June, 1904.

[Notarial Seal] J. F. HOBBES,

A Notary Public in and for the District of Alaska.

Service of the within by copy acknowledged this 4th

day of June, A. D. 1904.

IRA P. ORTON,

Attorney for Defendants,
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[Endorsed] : No. 1122. United States District Court,

District of Alaska, Second Division. Stanlej^ Kuzek,

Plaintiff, vs. Clias. F. ]Magaha et al.. Defendants. Re-

ply. Filed in the office of the Clerk of tbe United States

District Court, Alaska, Second Division, at Nome,

Alaska. June 4, 1901. Geo. V. Borchsenius, Clerk. By

Jno. H. Dunn, Deputy Clerk. A. J. Bruner, Attorney

for Plaintiff

*^ ' T '<
^.. ....

In the United States District Court for the Distriet of Alaska,

Second Division.

STANLEY KUZEK,
\

Plaintiff,

vs.

CHAS. F. MAGAHA and WM. ELLI-

OTT,

Defendants.

Bill of Exceptions.

Be it remembered that on the lltli day of July, 1901,

the above-entitled cause came on for trial before the

Honorable Alfred S. Moore, without a jury; the plaintiff

appearing by A. J. Bruner and Elwood Bruner, his coun-

sel, and' the defendants appearing by Ira D. Orton and

John L. ^McGinn, tl>eir counsel, and the following pro-

ceedings were had and testimony taken:

Plaintiff then offered in evidence the report of the re-

ceiver heretofore appointed in this case, showing that
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the property in controversj' in this cause was 625.67

ounces of gold, and 366 86-100 doHars in money on de-

posit with the Alaska Banking and Safe Deposit Com-

pany of Nome, Alaska, subject to the final disposition

of said cause.

Defendants offered no objection, and the report was

admitted in evidence.

]Mr. Elwood Bruner made a statement of the case, and

the following proceedings were had:

I would ask you, Mr. Ortou, if you have the paper I

asked you for the other day, that is, what 3'ou say or

claim to be the original lease.

Mr, ORTOX.—It is explained in the answer very fully

that that has been lost.

Mr. BRUNER.—I ask counsel to produce it if they

have it now, and if they haven't to so state.

Mr. ORTON.—We haven't got it in court; there is no

question about that.

Mr. BRUNER.—I ask you if you have it in your pos-

session.

Mr. ORTON.—No, we haven't got it in our possession,

or under our control, or never have had it.

Mr. Bruner then offered in evidence the duplicate

lease set out in paragraph 2 of the complaint signed and

executed on the 4th day of April, to which offer objec-

tion being made it was temporarily withdrawn.
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And thereupon, BERTHA KUZEK, a witness pro-

duced on behalf of the phiintiff, being duh^ sworn, testi-

fied as follows:

Direct Examination.

A paper was thereupon handed to the witness: '^L am
the Bertha Kuzek whose name is signed to this paper

as a witness; that is my signature as a witness; I know

the signatures of the parties to the instrument and saw

them sign the paper,"

Plaintiff then offered in evidence the duplicate lease

set out in the complaint, and objection being made

thereto h\ defendants' counsel, the plaintiff thereupon,

by his counsel, asked leave of the Court to amend the

complaint as follows:

"Strike out the first four lines of paragraph 2 of the

complaint, and insert in lieu thereof the following: 'That

on or about the 5th day of December, 1903, at Nome,

Alaska, the said plaintiff leased the above-described

premises to the above-named defendants, and that there-

after, and on or about the 9th day of March, 1904, the

said lease was reduced to writing by the parties, and

the said lease was and is in the words and figures, to

wit:'"

Mr. McGIXN,—We object to the proposed amendment

of plaintiff to their complaint on the gTOund

—

1st. That the allegations are too general, and on

the further ground that it is a complete change of the

issues that are set forth in the original complaint, and
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(Testimony of Mrs. Bertha Kiizek.)

is at variance with the relief that was soug^ht to be

obtained in the orioinal complaint, and the further rea-

son that the amended complaint fails to state what the

agreements were that were entered into on th(- 5th day

of December, 1903.

The COURT.—We overrule the objection and permit

the amendment.

Mr. OlvTON.—We ask an opportunity to file an an-

swer to it. '''We admit, of course, that on or about the

5th of December, 1903, the plaintiff did lease the prem-

ises to the defendants, and also that thereafter and on

or about the 4th day of ^Nlarch, the lease vras reduced

to writing; but, of course, we will deny that it was in

w^ords and figures as set forth in the complaint."

Permission to file an answer to the amendment was

granted by the Court, without objection.

And thereupon, the Court overruled defendants' ob-

jection, and the duplicate lease offered by plaintiff was

admitted in evidence, and marked Plaintiff's Exhibit

No. 2, which was and is in the words and figures follow-

ing:

Plaintiff's Exhibit No. 2.

MINING CLAIM LEASE.

This indenture, made and entered into this fifth day

of December, A. D. 1903, by and between Stanley Kuzek,

of Nome, District of Alaska, party of the first part, here-

inafter called the lessor, and Chas. F. M,agaha and Wm.
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(Testimony of Mrs. Bortha Kuzek.)

Elliott, of Nome, District of Alaska, party of the second

part, hereinafter called the lessee, witnesseth:

That the said lessor, for and in consideration of the

royalties to be paid and the covenants to be performed

b}' the said lessee, as hereinafter stated, hereby lease,

demise, and let unto the said lessee, Magaha & Elliott,

that certain, placer mining claim and ground situated

in the Cape Nome Recording District, District of Alaska,

and known as Marion Bench Claim on Right Limit of

Peluk creek, located by J. P. Currie on the 12tli day of

July, A. D. 1899, recorded on the 10th day of August,

A. D. 1899, at page 87, volume XYI, in the office and

records of the Recorder of the Xome Recording District.

T^ogether with all the rights and privileges of entering

upon and over the said property and to prospect the

same for gold and the precious minerals in wihatever

deposits the same may be found, and to mine and ex-

tract the same. :

To have and to' hold, unto the said lessee, for the per-

iod of from date hereof or until noon of the fifth

day of June, A. D. 1904, unless sooner terminated by

forfeiture or mutual agreement. In consideration of

such lease and privileges the said lessee covenant and

agree with and to said lessor as follows:

First.—^To enter upon said mining claim and prem-

ises on or before the 19th day of December, A. D. 1903,

and to at once begin to prospect and exploit the same

for the puiTDose of discovering thereon placer deposits
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(Testimony of Mrs. Bertha Kuzek.)

of gold or other valuable minerals, and to continue siuh

work with due diligence as long as the weather and cir-

cumstances in the connnunity will permit.

Slecond.—^To work and mine (he said premises as afore-

said steadily and continuously from the date of such

entry, with at most eight men employed thereon contin-

uously, working at least eight during the months of

working seasons.

Third.—To work said mining claim and premises liere-

by leased in the most practical manner known to good

mining in said district, and to such extent as to develop

said property and to produce therefrom the greatest

value in ores and minerals.

Fourth.—To pay to said lessor or his legal represent-

atives or assigns 75 per cent of the gross output of said

claim during the year ending June the fifth, 1904, with

privileges to sluice what dumps they have left, and that

the lessor may have due and sufficient notice of all

cleanups and be present in person or by his legal repres-

entatives at each and every cleanup.

Fifth..—To deliver the said premises, wlith the ap-

purtenances and all improvements, except machinery

placed thereon, to the said lessor in good order and con-

dition at the expiration of this lease.

The right is reserved by the said lessor, to enter upon

and over said property at all reasonable times for the

purpose of inspection and for the purpose of obtaining

access to and from any other property owned or oper-

ated by the said lessor.
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This lease and the privileges hereby granted shall not

be assignable except with the consent of the said lessor,

and in the event of a sale of the above-described prop-

erty this lease shall at once cease and determine upon

the payment by the said lessor to the said lessee

per cent of the sale price of said property.

In witness whereof, we have hereunto set our hands

and seals this fifth day of December, A. D. 1904.

STANLEY KUZEK.

OHAS. F. MAGAHA.
WM. ELLIOTT.

Party Second Part.

Signed, sealed and delivered in the presence of:

Mrs. BERTHA KUZEK.

And thereupon plaintiff rested his case.

Mr. McGIXX.—We move that the plaintiff be not sus-

tained, for the reason that the plaintiff' has failed to

establish the allegations set forth in their complaint, in

this: That they have failed to establish the terms of the

agreement that was entered into by these persons on

the 5th day of December, 1903, and for the further reas-

on that they have failed to show that the defendants

in this action entered into possession of this property

under the'terms of the agreement, that they have intro-

duced in evidence here, or that they entered into posses-

sion of said property under the agreement made on the
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5tli day of December, 1903, as that allegation bas not

been changed in any particular; and the only evidence is

that there was an agreement signed by the parties on the

4th day of April, 1908, and that that was a duplicate

or copy, of the agreement that was made out on the 4th

day of March, 1903; and there is nothing to show in this

case that the defendants entered on the ground under

and in pursuance of the terms of this agreement intro-

duced here, and it appears to me that the evidence is

wholly insufficient."

After argument the Court overruled the motion made

on behalf of the defendants.

And thereupon WILLIAM ELLIOTT, a witness pro-

duced on behalf of the defendants, being- first duly

swiorn, testified as follows:

I am one of the defendants in this case; I have known

Mr. and Mrs. Kuzek since June, 1903; I am acquainted

with the Marion Bench claim, the same claim mentioned

in plaintiff's complaint, situated on Peluk creek; I am

the same William Elliott that signed the duplicate lease

known as Plaintiff's Exhibit Nto. 2; it was also signed

b}^ Charles Magaha, my codefendant; it was written out

and signed by me on the 4th of April, as near as I can

guess—that is, I am not sure of the date; as near as I

think ; it was signed the 5th by Charley, my partner, the

next morning; another paper similar in form to that and

upon the same subject matter was signed by the same

parties about a month prior to this one. Both the orig-
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inal, which was written on the 4th of March, and the

duplicate, which was written on the 4tli day of April, are

entirely in my handwi'iting.

It was thereupon agrt?;! hy counsel and the Conrt

that each and every rulinc; of the Court during the trial

of the case should be deemed duly excepted to.

Q, In reference to this original lease so called the

first one that was signed, what was done with it after it

was signed?

Mr. BIv^^'E^{.—We object to the question on the

ground that it is irrelevant, immaterial and incompet-

ent.

The COURT.—The objection is overruled.

A. I brought it up to town and turned it over to Mr.

Taylor, of the Beau Mercantile Company.

Mr. BliUXEK.—I move to strike the answer out as

irrelevant and incompetent.

Mr. ORTOX.—I am proving the loss.

The COURT.—Objection overruled.

A. I turned it over to Mr. Taylor inside of two or

three hours after it was signed; it was the same identical

lease that was signed about the 4th of March, by myself,

Magaha and Kuzek.

Q. What did Mr. Taylor do with the lease, if any-

thing while you were there?

Mr. ELW^OOD BRUXER —I object to the question as

immaterial, irrelevant and incompetent, for the reason

that he must come to the last time the lease was seen.
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The COURT.—You don't need to follow it through all

the successive hands.

Mr. ORTOX.—I propose to produce the witnesses here;

I want to idontify the instrument as being the same

identical lease; I propose to produce Mr. Taylor here,

and I want to show why this man left it there, and that

Mr. Taylor read it.

Mr. BRUNER.—That is not the intention of this evi-

dence; it is to show the loss of the instrument.

Mr. ORTOX.—I propose to show the loss; I can put in

my evidence in different parts, or all together.

Mr. BRUXER.—I don't think that that is the orderly

way. That would require an absolutely different argu-

ment when it comes to what Mr. Taylor or anybody else

did; the only question before the Court is, to prove the

loss of the instrument; that is what we have^ been argu-

ing this morning.

The COURT.—I suppose you wish to show that it

passed through Mr. Taylor's hands, and he had a chance

to examine it?

Mr. ORTOX'^.—I expect to, and he did examine it.

The COURT.—The objection is overruled.

A. He examined it. Mr. Taylor then took it to Mr.

Cowden, and I went with him.

Q. What did Mr. Cowden do with it?

(Mr. Bruner objected to the question as immaterial,

irrelevant and incompetent, what Mr. Cowden may have

done with it.)
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The COURT.—We will have to allow him to take his

own course in putting in this evidence.

A. He examined it. I took it from Mr. Oowden and

returned it to ^Ir. Taylor, who had it three or four days;

I next saw it on the 9th of March when we drew the

mortgage up. Mr. Taylor took it out of the safe, and it

was left with Judge Reed, after the mortgage was drawn

up; possibly 4 or 5 o'clock in the afternoon, I took it over

to the Hub or to the Hunter Saloon, and Mr. Magaha

got it out of my pocket; I saw it next on the 1st day of

April, when I got it from Mr. English. It was the same

identical paper that was signed on or about the 4th day

of March. On the 1st of April, I took it down to the

claim, and put it in a box we had to put papers in; it

remained there possibly four or five days, when I took

it to draw up the duplicate which is now before me.

After the duplicate was drawn up I put the original

lease in the box again, where it remained until the 7th

or 8th of April, when I turned it over to my partner,

Magaha, since which time I have never seen it. Since

then I have searched for it in Magaha's cabin here, and

at the house on the claim; I have made inquiry since, but

have never heard of it. Mr. Magaha put it in his inside

pocket, and left for Nome; I have never seen it since.

The witness Elliott Was then cross-examined by plain-

tiff's counsel, it being understood that the defendant's

counsel should have the privilege of recalling him for

further direct examination.



Charles F. Muyiilia and WHHaiii Elliott. 45

(Testimony of William Elliott.)

Cross-examination.

When I gave the original lease to Mr. Magaha, I did

not come to town with him; I gave the paper to him for

safekeeping, to put it on record or to put in safety; it

was three or four days after we executed the duplicate,

when I gave it to him in our house on the ^Marion Bench

claim, and I said: ^'Take that and see that it is put away,

or put on record.'' It is my best recollection that I told

him to put it on record; about the 12th or 14th of April,

I came up to town, and Magaha told me that he had lost

it; and didn't know v>'here; I told him to stay and look

for it; he stayed five or six days, or thereabouts; I didn't

ask him if he had placed it on record then; I asked him

that afterwards; he said that he didn't know whether

he had lost it or mislaid it; he said the last time he saw

it was when he put it in his pocket down at the claim.

CHARLES F. MAGAHA, a witness produced on be-

half of the defendants, testified as follows:

Direct Examination.

I am one of the defendants; I recognize the paper shown

me known as Plaintiff's Exhibit Xo. 2; I signed it one

morning about the 4th of April; I was working nights

at that time. There was another paper of similar im-

port to this which Mas signed by me, and the same par-

ties about the 4th of ^larch; we had it in a box in the

cabin on the Marion Bench Claim until about the 7th or

8th of April, when Mr. Elliott handed the paper to me,
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and I put it in my pocket; I put it in the outside pocket

of an old canvas coat, and started for Nome; it is a

mystery to me where it went to; I came to town and

stopped in town five or six hours going around from one

place to another, and I missed the paper; it \\las gone;

it was several hours after I left the claim before I

missed it; I have made search and inquirj- for it;

and have not seen the paper since; I went around

to the different houses that I visited that night,

saloons, I inquired in around in them if they had seen

it, also the next morning I went down as far as the

Standard Oil Company, and I met different people along

the street, and asked them if they had seen the paper or

picked it up, or saw anybody else pick it up, or anything

up, and they told me no. I made search in my cabin

in town, and went through all my papers there although

I was positive I had never been in the cabin at all until

I missed the paper. I also searched through the cabin

and around the boiler shed on the claim; also around the

dumps; I have looked for the paper w^here ever I be-

lieved there was a possibility of the paper being, and

have not been able to find it, or get any trace of it; I

have never seen it since the day it was handed to me by

Mr, Elliott; do not know where it is now; do not know

anybody that does, and have never heard anything of

it in any way since that time.



Charks- F. Matjulnt and \\'ilH<uii. Elliott. 47

(Testimony of Cliarlos F. ;Mai>alia.)

Cross-examination.

I was dressed, ready to come to town, when Mr. Elliott

handed the paper to me; after it was handed to me bj

Mr. Elliott, and I put it in my pocket, I never saw it

again; I am sure it was in my pocket when I started for

town; several hours afterwards, during the evening, I

discovered its loss, and started immediately to find it;

my purpose in bringing it to town was to put in Mr.

Bob English's residence, but I lost it before I got that

far; I had no other business to transact in town. When

Mr. Elliott handed me the paper the afternoon I lost it,

he said, "Better take this to town; there is a Avhole lot

of trouble going on here; you don't know but what it

might be lost." I did not see it on the 2i3d day of May;

the first time I talked v\ith an attorney was about the

28th of May; I do not know whether Mr. Elliott had con-

sulted with an attornej^ prior to the 28th of May.

Leave was given to recall Mr. Magaha.

WHLLIAM ELLIOTT, recalled on behalf of the de-

fendants, testified as follows: I made the written por-

tions of the duplicate on the 4th or 8th day of April; I

had the original there; I don't know as I copied it; I laid

the paper beside the other one; I thought I knew it well

enough to make it out.

g. (By Mr. OETON.) I will ask you to examine this

paper, particularly with reference to paragraph IV,

where it states "To pay to said lessor or his legal rep-
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resentatives or assigns 75 per cent of the gToss output

of said claim during," etc. I will ask you whether or

not in making the copy you hold in your hand, you cor-

rectly copied the other paper.

Mr. ELWOOD BRUNER.—Objected to as immaterial,

irrelevant and incompetent, and not the best evidence,

the original being here in court.

Mr. ORTOX.—I will call your Honor's attention to the

fact that it is admitted in the pleadings that it was the

intention of both parties to make an exact copy of the

original.

Mr. BRUNER.—^We allege that it is an exact copy of

it.

Mr. ORTON.—^That was the intention we are coming

down to whether or not there was a mistake made in

fact.

The COURT.—The objection oveiTuled.

Mr. BRUNER.—The further objection to it that it is

leading.

The COURT.—Objection overruled.

A. I didn't copy this the same as the other one; no,

there was a mistake here.

Q. State wherein the mistake Avas made?

A. Instead of 75 it was 25.

Q. Do you know how you happened to make that mis-

take?

A, It was an oversight; the only way I can think

j
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where it says "with privileges to sluice what dumps they

have left," where it says, "the year ending June 5th,

1904," that was down here in this lower line, next to the

lower line right there; there was a vacancy in there of

one or two lines that came down here—that was made

out this clause—I remember the other one well.

The original paper was upon the same kind of a blank

as this one; I made this duplicate paper because I had

promised to make one out the next day after making

the original; I was never personallj^ acquainted with

Mr. Kuzek, until after I went to work there.

Q. When did you first go to work there?

Mr. BRUNER.—Objected to as immaterial, irrelevant

and incompetent for any purpose.

The COURT.—Objection overruled.

A. I went there the latter part of November, 1903,

to work.

Q. State whether at that time you had a lay on the

Marion Bench Claim?

Mr. BRUNER.—Objected to as irrelevant and incom-

petent, the circumstances under which the agreement

was entered into are admitted by both parties and as

to what the original instrument contained is the only

question before this Court.

The COURT.—They have recited in their pleadings

that they had dealings in November, and entered upon

this property to operate it to a certain extent.
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^rr. BRUXER.—What difference would that make

provided their a«2^reement was reduced to writincj? The

only question as I understand it is, whether or not there

was a mistake in tho original writinii^ or in this dupli-

cate.

The COURT.—You allejje, I believe, in your pleadings,

that the agreement which was put in writing on March

4th was in effect, the oral agreement which was entered

into in November, you are going back to November,

what is the purpose of that?

Mr. ORTON.—That is merely preliminary to show

what the character of this ground was. For the purpose

of showing that it was a mutual mistake, I want to

show that at all times after Mr. Elliott commenced to

yjrospect this property it was orally understood between

Ihem that Kuzek was to have 25 per cent and they

worked there under that understanding during that en-

tire period, and that about the 4th of ^larch this oral

agreement was reduced to writing.

The COURT.—How will that throw any light on the

question, as to whether there was a mistake in the copy

made April 4th?

Mr. ORTON.—Not that particular point. What we

insist on is we are showing what the other original

agreement was that he entered into on the 4th day of

^larch; then it would follow as a natural consequence

that Mr. Elliott must have made a mistake.

The COURT.—I don't think that is the way. I think

AGu must show it by people that have seen the original
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( vidoiico, that is the best evidence; the only way you can

jirove the contents of that original agreement is by the

testimony of witnesses who have seen it, or perhaps by

admissions.

Mr. ORTON.—It is perfectly proper for me to show

wliat kind of ground this is, the nature of the claim and

what we are having this controversy over.

The COURT.—I am not so sure about that.

Mr. ORTON.—I wish to prove by this witness the kind

nnd character of this property, that it is a mining claim,

and the character of it in a general way, what kind of a

claim it is, and whether any jjay had been discovered on

it.

The COURT.—I understand the tendency of this tes-

timony, which is indicated by this question, that you

want to prove that it is likely that the agTcement is as

you contend it was, and contained 2'5 per cent royalty,

instead of 75.

Mr. ORTON.—^Yes, that is one way to put it.

The COURT.—I don't think that is the way to prove

the contents.

Mr. ORTON.—I didn't have any idea that I could

[d'ove the contents but it is a circumstance—I propose to

prove that by witnesses that saw the paper and I also

wish to introduce additional evidence to show that these

men's witnesses are telling the truth about it.

The COURT.—As I understand it, you propose to call
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witnesses here to testify as to havinfv seen this original

agreement, and thereby to show its contents. Then you

want to go a step farther and to show that it must be

correct, their recollections, because the agi'eement is a

reasonable one. We will close this whole matter just

now and at this time we will require you to offer your

direct evidence as to the mistake, and as to the circum-

stances offered we will defer that for a later considera-

tion.

Mr. ORTOX.—It is understood that we will have a fur-

ther opportunity to offer it?

The COURT.—I will give you a chance later on, if the

rules of law will permit you to offer the circumstances

by way of showing the reasonableness of the agreement,

for which you contend then it can be admitted.

Mr. BRUNER.—Then at this time I submit to the

counsel for the defendants a di'aft of this agreement,

made the day when the original agreement was executed.

I state to the counsel for the other side and having

shown them a paper which is better evidence that the

evidence whicli tl)ey have sought to introduce as to what

the original document contained; it is my understand-

ing it is the duty of the Court to require the best evi-

dence.

The COURT.—Maybe they do not wish to avail them-

selves of it.

Q. ^fr. Elliott, referring to that original agreement,

from wliich you state you copied the one that is here in
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cmnt, will you ploaso state to the Court how many dif-

ferent persons and what their names are yon ever

showed that original paper to?

Mr. BRUNEIx.—Objected to as immaterial, irrelevant

and incompetent, and for the further reason that it is

not the best evidence, because it appears to the CVmrt

flint there is better evidence within the possession or

read I of the attorneys for the defendants, to wit, the ab-

stract of the contract which was made on the same day

the orio'inal was executed.

The COURT.—You can make Avhat use you see fit of

that paper you refer to. The objection is overruled.

A. Yes. I first showed that to Mr. Taylor and Mr.

Cow den along about 3 o'clock in the afternoon of the day

I drew it up; I next showed it to Judge Reed; he ex-

amined and drew a mortgage up from it; I also showed

it to Fred Strelke and Mr. C'owden, cashier or manager

of the Alaska Banking and Safe Deposit Company; he

kept it three or four minutes, long enough to see the col-

umns, items and different things. Judge Reed had it

in my presence on the table when he drew up the mort-

gage; and every once in a while he would look at it, and

have to read something in it; I was standing right over

liim. On another occasion I showed it to Mr. Strehlke.

Mr. Strehlke had the paper in his hand possibly 5 min-

utes; he just read it over; he asked to see it and I handed

it to him for the benefit of the boys who were working;

he was looking up and down it ; that was about the time
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I drew up the duplicate on the 3d or 4th of April; the

paper which I exhibited to Mr. Taylor, Judge Reed,

Fred Strehlke and Mr. Cowden was the same paper

which has been referred to as the original paper exe-

cuted on the 4th of March and was signed by myself, Mr.

Maiiaha and Mr. Kuzek and Mrs. Kuzek as a witness.

Cross-examination.

By Mr. A. J. BRUNER.—I made this duplicate on the

4th day of April, there were present myself, and Mr.

and Mrs. Kuzek, in their house; I was seated at an or-

dinary eating-table near to the two windows; I do not

l-now where they were sitting at the time; I took about

five or ten minutes in copying this duplicate; I was in a

iitirry, I didn't want to make a copy that night, and I

told him so; I had the original on the table at the time;

I couldn't say that I looked at it; I thought I was famil-

iar enough to write it up; I wouldn't say whether I ex-

amined it or not; I certainly did care whether or not the

duplicate was an exact copy; I certainly know that I

wrote that out that evening.

(Witness was here handed a draft of a lease claimed

to have been made on the same day the original lease

was executed.)

Q. At that time did you have this paper, did you see

this paper there at that time?

A. No, that one was never produced at that time.

Q. I will ask you to look that over.



Charles F. Magaha and Williaiu EJliuU. 55

(Testimony of William Elliott.)

A. I remember when that—this was with the first

one.

Q. Who wrote that?

A. I wrote the lower part.

i}. Who wrote this here?

A. I don't know where you mean.

Q. This writing here where it says, 'Tay to said les-

sor"

—

A. Let me look at that just a minute please.

Q. Yes, sir. (Hands witness paper.) Plaintiff's Ex-

hibit No. 3.

A. There is two figures here I never wrote.

Q. What are they?

A. The ''75" and this here "H-e-s."

Q. You never wrote that?

A. I will testify I never wrote that, that is not my

figures.

Q. You are absolutely positive of that?

A. I am positive that is not my figures.

The witness further testified: "This paper was not on

the table the day I made the last copy; as near as I can

recollect, 1 was the first to sign the duplicate; I couldn't

toll you whether ]Mr. or Mrs. Kuzek signed next; I know

they did sign it in my presence at that time; she was a

witness; I don't know whether she waited until after he

signed it or not; I couldn't say whether she signed as a

witness or not; I know she put her name down; I signed

it as I made it out and handed it over to him to exam-

ine; he didn't read it aloud; I don't know if he exam-
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ined it; ^frs. Kuzek did not read it aloud; it is not a fact

that I held one paper in my hand and Mr. Kuzek held

another and Mrs. Kuzek held the pencil memorandum in

her hand at that time."

Q. Is that original draft in the same words as the

original was in or not?

A. I could not tell you that; I didn't pay any atten-

tion to that one at all, when I wrote it up I started it

lead pencil and threw it to one side.

Q. Was the duplicate in the same words that the

original was in except the word "75," the figures "75"?

A. Well, I could not say that hardly; there might be

a difference; it was a mistake in putting down 75 per

cent to the lessor, I always thought so.

Q. WHiat do you mean by putting down?

A. I mean putting it down to him, to Mr. Kuzek,

instead of 25.

Q. Everything else is exactly the same, to the best

of your recollection?

A. Let me look at that again.

Q'. I am asking for your independent recollection.

I am asking whether or not he recollects at this time that

the duplicate was an exact copy of the original, save and

except the figures "75"?

A. As near as I can recollect, it is, excepting the line

that I called your attention to a few minutes ago.

Q. Did you know at the time that it was incorrectly

drawn in the duplicate?
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Mr. ORTON.—Objected to, the witness has never

stated that it was incorrectly drawn, he says the word

was not written on the same paper.

Q. Is that what yon intended to say?

A. Yes, sir.

Q. Then the words are the same and the only differ-

ence then is in the dropping of the word one line, is that

correct?

A. One or two, or one and a half, possibly, I don't

know just what, and 75 instead of 25.

Q. With that exception, in yonr opinion, it is an ex-

act copy?

A. As far as I can recollect, it is, and still there may

bo a word there that was not written at all.

Q. It was your intention to make an exact copy, w^s

it not?

A. Of the original, yes, sir, what I claim to be the

original, the first one I drew up.

Q. I want to ask 3^ou again, although you have al-

ready answered, did you or did you not use the original

at the time you made this duplicate?

A. I used the original, I took it there to their house

for that purpose, but in regards to reading it or using

it, I can't swear I did, I thought I was familiar with it.

Q. You don't know whether it was used at all.

A. I may have referred to it, I might have, although

I knew the dates.

Q. I am asking you the question, whether or not you

used the original to your best recollection?
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A. I tell you the original laid there for that purpose.

Q. That is not an answer to niv question.

A. I don't know whether I used it or not.

Q. What is 3-our best recollection about it?

A. That is it.

Q, Your best recollection then is that you did or did

not? A. I am not positive.

Q. Which way do you think it was?

A. I am not positive, to the best of my recollection

r don't knovr which way it was, whether I used it or not.

Q. You may or may not? A. Yes.

Q. You were asked for a duplicate? •

A. Yes, sir.

Q. You drew this up for them to sign as a duplicate?

A. I did.

Q. You didn't care whether it was an exact copy or

not? A. I certainly did.

Q You didn't compare it with the original?

A. I made a thousand mistakes in my time where I

suffered afterwards.

Q. Did you do it?

A. I can't say as to that.

Q. Then you might have compared it; then it might

have been compared?

A. It might or might not, that is, in comparing the

two I might have used it or might not.

The witness further testified: 'Ofr. and ]\[rs. Kuzek

did not compare it; I made out their copy and threw it

over to them; they certainly picked theirs up; it's im-
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possible that Mr. Knzok took np the duplicate and road

it and then passed it over to Mrs. Knzek and then Mr.

Knzek took the original and read it ont loud; I would

rertaiuly have heard it, if they had done so; I left the

duplicate with them and put the original in my pocket

and took it over to my house."

Counsel here offered in evidence the pencil draft made

on the same day the original was executed. It was ad-

mitted in evidence and marked "Plaintiff's Exhibit No.

?^," and upon request of counsel for defendants, the Court

directed the clerk to have it photographed,

Q. Will you be kind enough to read aloud the words

that are written by you in that draft?

A. "Charles Magaha and William Elliott, Nome,"

and "Y" to this party, "Magaha and Elliott, November

A. D." and figure "3," "15" and "Mo," and "8 men," this

"2," "the year ending June the 5, 1904, also give them the

right to sluice what pay dirt they have in dumps until

finished," I am not sure about that "right," I could swear

to that, almost, I couldn't say as to that; "then to sluice

what pay-dirt they have in dumps until finished," and

"ITis"; that is all; I couldn't state who wrote the words

written in ink; that was on the paper before I saw it;

when we came to draw up the written agreement, Kuzey

said, "I have started one in December, or the 5th of De-

cember, we can draw from this; nothing was said about

getting an attorney; Mr. Kuzek did not ask to come up

town to get an attorney; when I was drawing up the
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original, I used that draft in the start as a form to go

by, as to how we should draw it; neither one knew how

to draw it; I used that paper to start the original, to

kind of have an idea liov/ this ought to be drawn up;

there were present only ^lagaha, myself and Mr. and

^Irs. Kuzek; I could not say who signed first; I couldn't

say whether the original instrument was read over at

that time; there was some reading done before it was

all wrote; I couldn't recollect whether it was read over

two or three times or not; I know about what took place,

T am satisfied in my own mind that it was not read over.

I know that it was handed around to see if it was all

right, I had to take it to town and get there by 2 o'clock,

and it was after 2 o'clock, or close to 2 o'clock, before I

started; ^Iv. Kuzek did not ask for a duplicate; I told

him I will make another one out to-morrow when I come

down," he says all right; on April the 4th he seemed to

be pretty insistent to get the duplicate; on that night

right after supper he wanted it sigued; I told him I

would fix it up to-morrow; that I preferred to fix it the

next day; and he said he wanted it right then; and I

said "all right, I will do the best I can at it."

A paper was here handed to the witness, marked

Plaintiff's Exhibit No. 2, and he testified concerning it

that he wrote all of the written part of said exhibit ex-

cept the three signatures. Bertha Kuzek, Stanley Kuzek

and Charles F. ^Magaha.

Q. It says here "To pay to said lessor or his legal rep-

resentatives or assigns 75 per cent"?
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A. I see that.

Q. It says to pay to "his" legal representatives or as-

signs 75? A. I see.

Q. Yon nnderstancl the meaning of the word

"lessor"?

A. I don't know as I may have then, I certainly know

it now.

i}. Did you at that time?

A. I think 1 did, yes.

Q. You have been a mining man?

A. I have been a mining man around where they

never use anything of that kind.

Q. You didn't have to have occasion to use it to know

what that means? A. I know what it means.

Q. You knew what it meant at the time, did you?

A. I did, yes, sir.

Q. And when you put in the 75 per cent in there, you

knew that you were giving it to the lessor, didn't you?

A. Seventy-five; that was my mistake.

Q. Y^ou knew^ that you were giving it to the lessor?

A. I didn't know I was giving him 75 per cent.

Q. You were giving to the lessor or "his'' not "their'

legal representatives? A. I understand that.

Q. You didn't know that you were giving the lessor

75 per cent? /

A, I might have been thinking of sometJiing else

when I was writing.

Q. You might have been careless?

A. I might have been so.
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i}. You think jou were careless, don't jou, when you

wrote that? A. I know I was.

Q. You know you was?

Redirect Examination by Mr. ORTOX.

Plaintiff's Exhibit No. 3, being shown to the witness,

he testified as follows: AVhen I first saw this paper this

ink writing- was written on it. Mr. Kuzek produced it.

After Mr. Kuzek produced this paper I done no writing

here (indicating). I wrote: "'Charles F. Magaha and

William Elliott, of Nome"; I wrote the "y'' here to party,

then "Magaha and Elliott." The figures "1903" just

before the word "year" is not my writing. That figure

"4" I would not swear to that, but I think it is my

writing. Coming to paragTaph "first" where it reads

in printing, "First," etc., I don't think I wrote the word

"November," I wouldn't say for sure. It isn't my "N."

I wrote the word "15." The words "most 8" looks like

mine. The word "her" just before "legal representa-

tives" is not mine, I never make an *'h'' like that. I did

not write the word just before the word "legal," nor the

figures "75'' after the word "assigns."

Q. After the word "during," the balance of the pen-

cil writing before the words "and that the lessor'' did

you write that? A. I did; yes, sir.

Q. The word "his'' before "legal representatives" in

the last line of paragraph lY, did you write that?

A. It is mine, that is my writing, I always make an

"li" like that, in all my writing, I always write it that
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way; I never start at tlio bottom, yon novor find any

word wlierever I nse "li" in it where I got it in the other

AA'ay, I never start it that waj- nnless there are two

words together where I wonld have to rnn up.

Q. Now, I will ask yon to state, Mr. Elliott, whether

or not the word "h-e-s'' or "h-e-r," or whatever that is

before—in tlie fourth paragTaph of this socalled draft

of the lease, Plaintiff's Exhibit Ko. 3, the word in pen-

cil writing-, immediately before the words ''legal repre-

sentatives or assigns'' was written on the paper that

day? A. It was not written in my presence.

Q. Was the word or figures ''IS'' after the word "as-

signs" in the same paragraph written that day?

A. They were not placed on that by me, and I never

saw them there.

Becross-Examination by Mr. BRiUNER.

Q. Since this morning, you have changed your mind

in regard to what words 3'ou wrote in this, haven't you,

Mr. Elliott?

A. After looking it carefully over there I say I never

wrote that (pointing). I have changed my mind to say

that it is nol my writing.

Q. This morning you testified that you wrote all the

pencil writing here, excepting the words '"his" and "75,''

didn't you?

A. I don't think I said anything about "1903'' there.

Q. Did you say yon wrote that "1903" where it reads,

"for the period of 1903, year from date"?
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A. I didn't write that; no.

Q. Did vou write the word "4" in 1904 before "unless

sooner terminated"?

A. I couldn't swear to that, but I don't think I did,

my figures have all got a different slant from that.

Q. Please write the figure "1903."

(Witness handed paper and pencil.)

Q. Please write your name.

A. Write my name?

Q. Please write "his." A. H-i-s.

Q. Xow write "175." A. 175.

Q. Now, write "1903." (Witness writes as re-

quested.)

The COURT.—If it suits your purpose, will you just

run the pencil around it.

(2. I have had him write his name, so there will be

no question about it; just run the pencil around it.

A. That Avay?

Mr. A. J. BRUNER.—'We ask that this be introduced

in evidence. Have you any objections?

:Mr. ORTOX.—None whatever.

The COURT.—It is admitted.

(Marked Plaintiff's Exhibit No. 4.)

Q. (By Mr. ORTON.) Have you seen this paper

whicli is identified as Plaintiff's Exhibit No. 3 since you

left court this morning? A. No, sir; I have not.
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CHARLES F. KAGAHA, called on behalf of defend-

ants. The witness was handed Plaintiff's Exhibit No.

2, the duplicate, when he was asked the following ques-

tions:

i}. I call your attention to paragraph marked 4,

which reads: "To pay to the said lessor his legal repre-

sentatives or assigns 75 per cent of the gross output

of said claim," etc., and I ask you to state if you can,

what was the wording of the original lease in that para-

graph.

Mr. BRiUNETi.—Objected to the question as irrele-

vant, immaterial and incompetent, and not the best

evidence.

The COURT.—The objection overruled.

A. Well, to my best remembrance, it read, 25 per cent

to the owner, and 75 per cent to Mr. Elliott and myself.

I can't say whether the words "75" in the original lease

was in writing or figures or both, but the figures were

there, 25; but I couldn't swear that the writing and

figures both were there; I signed the duplicate in the

mornino- at the breakfast table at Mr. Kuzek's residence

on Marion Bench; Elliott; Mrs. Kuzek and Kuzek had

already signed it; I think Mr. and Mrs. Kuzek were both

there at the time.

Cross-examination.

When I signed the duplicate, there was only one

paper present at the time; I didn't read it over; they

shoved it up to me and I signed it; Billy told me in
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the mornino- that it was all right; all I had got to do

was to sign it, it was made out the uiglit before.

i}. You relied entirely iipou the statements of your

partner as to tlie terms of this lease.

A. I did, if I hadn't I should have read it over, but

I didn't read it over.

Q. There were no representations to you by Mr. and

Mrs. Kuzek in regard as to whether it was a true copy

or not?

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent.

Mr. A. J. BRUNER..—We are trying to find out what

took place.

The COURT.—Objection overruled.

A. No, sir. I am positive that I didn't read the

paper over at all before signing it; I made no compari-

son between the duplicate and the original; the orig-

inal was not there at the time; nor was the pencil copy

there; I did not read the duplicate aloud, nor did Mr.

or Mrs. Kuzek read the paper aloud, at that time;

there was no comparison made between that paper and

the pencil memorandum; I am almost positive I signed

the duplicate at the breakfast table, and not in the

sleeping-room adjoining it; I did not have the original

paper in their house at that time; I made no compari-

son whatever, nor did Mr. or Mrs. Kuzek in my pres-

ence at that time read the copy to me or make any

comparison between the duplicate and the original or
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the pencil copy. I could not say whether I used the

same pen and ink as the others.

D. M. TAYLOR, a witness on behalf of the defend-

ants, testified as follows:

I reside in Xome; I have known Mr. Elliott since the

latter part of February, 1904: I first met Mr. Magaha

and Kuzek on the 3d day of March: I was on the Marion

Bench Claim, first on the 3d day of March; some time

in the afternoon of the 4th of March, ^h'. Elliott showed

me a document that purported to be a lease of this

claim.

Q. I will ask you to examine this paper and state

whether or not the document which Elliott showed you,

which purported to be a lease of these premises resem-

bled that paper in appearance?

Mr. BEUXEE.—Objected to for the reason that it is

immaterial, incompetent, irrelevant, and not the best

evidence.

Tlie CuUET.—Objection overruled.

A. Yes, something similar to that one on a blank

form of lease. I examined the paper Mr. Elliott

showed me very carefully: I read it over, the parties

to the paper were Mr. Elliott and Magaha, as lessees,

and Mr. Kuzek as lessor. Mrs. Kuzek's name was

signed as a witness.

Q. I will call your attention to what is denominated

as paragraph fourth in this one, and I will ask you to
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state what royalty this lease provided, if any, which

was to be paid to the lessor?

Mr. BBUXER.—Objected to as immaterial, irrele-

vant and incompetent and not the best evidence.

The COURT.—Objection overruled.

A. It provided a royalty of 25 per cent; I was acting

then as manager for the Beau Mercantile Company, en-

gaged in the business of general merchandise.

(Mr. Bruner moved to strike out the evidence of the

witness, on the ground that it is immaterial, irrelevant

and incompetent and not the best evidence.)

The COURT.—Objection overruled.

FRED STREHLKE, a witness produced in behalf of

the defendants, testified as follovrs:

I have known Elliott and Magaha and Kuzek since

the latter part of February; I know the Marion Bench

claim; about the first part of April at Magaha's cabin,

on Peluk creek, Mr. Elliott showed me a document pur-

porting to be a lease on the Marion Bench claim; I

read the paper at that time; 1 do not remember the date

of it; I don't know by whom it was signed; I never paid

much attention to it; several names were signed but I

only noticed one, Mr. Elliott's; there was a name signed

as a witness, but I didn't notice v.ho it was; it referred

to the Marion Bench claim; it provided for the pay-

ment of 25 per cent royalty to the lessor; I read the

lease over.
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C. G. COWD'EN, a witness produced on behalf of de-

fendants, testified as follows:

I am cashier of tlie Alaska Banking and Safe De-

posit Company, and reside at Nome; I have known Ma-

gaha and Elliott and Kuzek in tlie neiohborhoo<l of a

year; I kno\v where tlie Clarion Bench Claim is, and

ha ye been on the "Tonnd myself. I remember the occa-

sion about March of this year of being- called on b}^

Mr. Elliott and :Mr. Taylor, and of the Beau Mercantile

Company, and their shoy>ing me a paper concerning

this claim; the paper was a lease of the Marion Bench

claim, signed by :>ii\ Magaha, and Mr. Elliott and Mr.

Kuzek; I don't remember if it was signed by any wit-

ness; I read the paper carefully as I would where it

was a matter of importance that I should know what

the paper contained; it provided a^ percentage to the

owner of the claim; as I interpreted it, it was 25 per

cent.

Q. State whether or not you had any particular

reason at that time for examining it carefully?

Mr. BRUNE'R.—Objected to as irrelevant, immate-

rial and incomi>etent, not proper direct examination.

The COURT.—The objection overruled.

A. I did.

Q. What vras the purpose or reason?

Mr. BRUNER.—The same objection.

The COURT.—The objection oyerruled.
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A. I examined the lease with reference to making

a loan on the lav of ^Ir. Elliott and Magaha.

Q. Did Yoii make that loan at that time?

Mr. BRUNEE.—Objected to for the same reason as

last.

The COURT.—The objection overruled.

A. I did; it amounted in the neighborhood of |1,900,

or |2,000, in all advanced. I believe Mr. Elliott, Mr.

Magaha and 3Ir. Tajlor were all present at the time

in the bank, the first time I examined the lay; I saw the

lease a second time, but made no especial examination

of it then; am not sure that I read it over then.

Cross-examination.

By Mr. A. J. BRUNER.—What I have stated is merely

to the best of my recollection, after an examination; I

am not willing to positively swear that the words were

so and so.

D. M. TAYLOR, recalled, a witness produced on the

part of the defendants, testified as follows:

On the 3d of March, last, I was on the Marion Bench

Claim w^hen there were present Mr. Elliott, Mr. Magaha,

Mr. Kuzek, and a number of others, that I w^as not ac-

quainted with; I held a general conversation with Mr.

Kuzek and the others in his presence in relation to the

lease on the premises between himself and Magaha and

Elliott; the parties who took part in the conversation
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were Mr. Elliott, myself and Mr. Kuzek, if I remember

rightly, the three of us.

Q. [State whether tliis eoiiversation related in any

way to the ann-iint of royiilty to be paid to the lesKor.

Mr. BRUNEll.—I objcMt to the (luestion if it has ref-

erence to the matter whieli is now before the Court on

the ground that it is immaterial, irrelevant and incom-

petent; second, that it is not the best evidence, and

third, that it is inadmissible to contradict the terms of

a written contract by any evidence of any contempor-

aneous or antecedent conversation between the parties.

The COURT.—This is a conversation prior to April

4th?

Mr. BBUNER.—Prior to the making the original in

March.

Mr. ORTOX.—I want to state in a general way what

we offer to prove by this witness, so your Honor will be

able to tell intelligently what is before the Court, I wish

to prove at this time— I have several classes of admis-

sions I w4sh to offer—in this particular case it is the

statement of Mr. Kuzek w^hich he made immediately

prior and on the very same day of the drawing up of

the original lease as to the terms of the oral lease un-

der which they had been operating already, for almost

three months; that that conversation took place imme-

diately before the original was drawn, and within a

few hours; that Mr. Taylor went down there for the
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very purpose of finding out what the terms of the lease

were; and that he went to Mr. Kuzek and asked him,

and then Mr. Kuzek told him and that Mr. Kuzek said

we will draw the paper up right away. I want to state

that I don't offer this evidence for the purpose of at-

tempting to contradict or vary in any way the terms of

the original agreement which was entered into between

Magaha, Elliott and Kuzek, but to show what that con-

tract was.

The COURT.—We will overrule the objection.

A. It did.

Q. State the conversation had in the presence and

with Mr. Kuzek?

Mr. BRUNER.—This is all under objection as irrele-

vant, immaterial and incompetent; not the best evi-

dence and improper, and attempting to vary the con-

tents of a written instrument by parol evidence of a prior

convei'sation.

The OOURT.—I understand that; the objection is over-

ruled.

A. He stated they didn't have any lease, and he said,

"Here is Mr. Kuzek; he can tell you what it is and so

can I"; he says, "We are to receive 75 per cent of every-

thing we take out up to the 5th day of June, with the

privilege of washing our dumps up any time after"; he

says, "Isn't that right, Kuzek?" To which Mr. Kuzek

replied, "Yes." He says, "You can take your papers up

with you; we can make them out, and it won't take
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us ten minutes to sign them—you can take thoni up as

you go"; that was the sum and substance of the conver-

sation. . ;

•

(Mr. Bruner moved to strike the answer out on the

same grounds last stated, which motion the Court over-

ruled.)
I

Q. How long in time was that, prior to Mr. Elliott's

bringing you the lease.

A. That was the day before—the afternoon of the day

before. i

(Mr. Bruner moved to strike out the testimony relat-

ing to the conversation on the ground that when the

offer of the testimony was made, counsel stated that it

was the same day and but a few hours before the signing

the lease; which motion was oveiTuled by the Court.)

Q. They brought the lease to me the next day in the

afternoon; I have lived in Nome and vicinity since the

spring of '99; have been mining in Nome District, and

various places; part of the time on claims of my owd

and part the time on claims of others.

Q. What character of mining have you done, with

reference to mining yourself or under lease or leases?

(Mr. Bruner objected to the question as irrelevant, im-

material and incompetent; which objection was over-

ruled by the Court.)

A. Both. I mined property interested in myself, also

on leases; I am working on a lay at the present time.
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Q. State whether or not you are familiar with the

character and conditions of the country in the neighbor-

hood of Nome with reference to its deposits of gold-bear-

ing gravel and the character and nature and extent of it?

(Mr. Bruner objected to the question as irrelevant,

immaterial and incompetent, which objection was over-

ruled by the Court.)

A. Yes; I have been somewhat acquainted with Peluk

creek for the last year; I visited almost every mine from

here to Hastings.

Q. Are you familiar with the amount of royalty

which is usually paid or reserved by the lessor and lessee

upon claims of the character and description as found

on the Marion Bench Claim? A. I am.

Q. I will ask you if you are acquainted with the

range of percentage which was paid to the lessor upon

ground of the character and description of the Marion

Bench Claim during the past year or two years?

A. Yes, sir.

Q. I will ask you to state what that percentage is

or was during that perKni.

(To each of the foregoing questions, Mr. Bruner made

the objection that they were immaterial, irrelevant, in-

competent and not included within the issues, w^hich ob-

jections were severally overruled by the Court.)

A. IVenty-five per cent was paid to the lessor, I could

not say; I know of a great number.

Q. I will ask you to state what is the highest per-
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centage you liaye eyer known to be paid on ground of a

similar nature to that of the Marion Bench Claim?

(Mr. Bruner objected to the question as irrelevant,

immaterial and incompetent, and not within the issues

in this case, and the witness has not shown that he is

a competent judge of this matter; which objection was

overruled by the Court.)

A. The highest percentage I know to have been paid

on gTound similar to this along the beach line is 25 per

cent to the lessor.

(Mr. Brtmer moved to strike out all the evidence of the

witness with regard to the amount of the percentage in

other lays or leases that had been made on Peluk ereek.

upon the ground that the testimony is immaterial, ir-

relevant and incompetent, and the witness is not shown

to be competent to testify upon this matter, and that it

is not included within the issues of this case; which mo-

tion was overruled by the Court.)

0. G. COWDEX, recalled for the defendants, testified

as follows:

I was down at Peluk creek on the Sth of March; since

June, 1901. I have been engaged in the business of bank-

ing and also been engaged in the business of mining.

Q. Have you with reference to whether you mined

your own property or worked lays or let lays? State

what your experience has been?



70 Stanlci/ Kuzeh vs.

(Testimony of C. G. Cowden.)

Mr. BRUXER.—Objected to on the ground that it is

shown that he is a banker, and if he has entered into

mining speculations it does not make him competent to

testify.

Mr. ORTON.—I expect to show that he has examined

many mines for the purpose of loaning money on them.

The COURT.—The objection overruled.

A. I have been interested in property upon which we

have let lays and I have worked property myself.

Mr. BRUNER.—It will be considered that all this

character of testimony is under objection.

The COURT.—And all overruled.

Q. I will ask you whether or not you have had oc-

casion since your stay in Nome to examine mines with

reference to forming a judgment as to values?

A. I have.

Q. Did you make an examination of the Marion

Bench Claim? A. I did.

Q. I will ask you if you are familiar with the mining

claims on Peluk creek, and in the neighborhood, with

reference to their kind and character and the nature of

the gravel deposits?

A. I have examined a number of mines in that vicin-

ity and know something of them.

Q. I will ask you if you are familiar with the usual

rate of royalty that is paid upon mines at and near

Peluk creek of the same kind and character as the claim

in dispute? A. I am.
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Q. What is that rate?

A. Usually 25 per cent to the owner; however, it

varies.

Q. What is the range?

(Mr. Bmuer made the further objection that it called

for the opinion of the witness; which objection was over-

ruled by the Court.)

A. Thirty-five ceijts to the owner is the best that I

have known on that character of ground in that vicinity.

Cross-examination.

I never had any experience in mining before I came to

Alaska; I never worked in a mine, and never had charge

of a mine as a foreman.

G. W. MARSH, a witness produced on behalf of the

defendants, testified as follows:

I have lived in Nome since 1901; am acquainted with

Marion Bench Claim, and have known Mr. and Mrs.

Kuzek for some time; I became acquainted with Magaha

and Elliott about the first of January; I have a lay on

Mr. Snyder's ground near Peluk creek; it joins the Ma-

rion Bench Claim west of it.

Q. State whether or not you ever had any conversa-

tion with Mr. Kuzek in relation to the terms of the lay

between himself and Magaha?

(Mr. Bruner objected to the question as immaterial,

irrelevant and incompetent; w^hich objection was over-

ruled by the Court.)
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A. I had several conversations with him in January.

Mr. BIIUNER.—We ask that all questions be ruled out

in reg^ard to any conversation had prior to the time of

signing the instruments, as immaterial, irrelevant and

incompetent.
i (

The COURT.—The objection is overruled.

A. The first conversation was held with ]Mr. and Mrs.

Kuzek at my dump on the Snyder claim; I know it wias

in the month of January; the terms of the lay between

Kuzek and Elliott and Magaha as to the amount of the

royalty to be paid to the lessor was spoken of.

Q. State what was said by Mr. Kuzek on that subject

at that time?

Mr. BBUNiER.—Objected to as immaterial, irrelevant

and incompetent, if it is for the purpose of contradicting

the terms of any agreements which were reduced to

writing in the month of March by the parties.

The COURT.—Objection overruled.

A. He was talking there as to what kind of a lay we

had there and asked what kind of a lay I had, and I said

I had a very good lay; I didn't tell him wihat I had, but

I said I had a very good lay; he said, "I am giving our

boys 75 per cent, and I hope they will pull through";

that was before they struck the good ground, somewhere

about the first of February. He said the boys were

working very hard and had taken out a lot of dirt; the

next conversation I had with him was some time in Feb-

ruary at my dump; he spoke about the boys had struck it

pretty good down there and was glad they had got it, and

wmil<l mill tlirriiio'li nil fioht
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(Mr. Bruner moved to strike out the last answers, as

immaterial, irrelevant and incompetent.)

The OOL^RT.—We will let it stand in.

The only time there was anything said about the per-

centage of royalty was on the occasion of the conversa-

tion in January; I have lived on Peluk creek since some

time in November; since coming to Nome my business has

been mining all together.

Q. I will ask you whether or not 3^ou are familiar

witli the mining claim situate on Peluk creek, and on

the bench in the ininiediate vicinity with reference to the

kind and character of gravel and deposits and the

amount of gold contained there?

(Mr. Bruner objected to the question as being irrele-

vant, immaterial and incompetent; which objection was

overruled by the Court.

)

A. Yes, sir.

Q. Are you acquainted with the amount usually paid

on claims situated in that vicinity on the creek and

beach on similar claims, with the amount of royalty usu-

ally paid to the lessor, in case of leases during the past

year?

Mr. BRUNE'Ia.—Objected to as immaterial, irrelevant

and incompetent, and no foundation laid for the ques-

tion. Which objection was overruled by the Court.

A. Yes, sir.

,Q. What is that percentage?

A. It runs from 75 per cent to the lessor.
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Q. (The (X)'URT.) The laymen, you mean?

A. Yes, 70 per cent is the least, to my knowledge.

Magaha and Elliott first commenced to work the Ma-

rion Bench Claim sometime in December; at that time

the claim had been mined some.

Q. Did you ever have any conversation with Mr.

Kuzek as to the kind of ground the Marion Bench Claim

was or the amount of pay it contained.

A. Yes, sir; about the 1st of December of 1893.

Q. I will ask you to state what that conversation

was?

(Mr, Bruner objected to the question as irrelevant,

immaterial and incompetent and prior to the entering

into the contract by the defendants and that there is no

proper foundation laid.)

Mr. ORTOX.—It was immediately prior or just at this

time.

The COURT.—Objection overruled.

A. It was about the 1st of December, just before

Magaha and Elliott went to work, I asked him how

things was; he was prospecting, he had a hole sunk

down; he said he was getting dirt running about a cent

—two cents; I said, "That is pretty low grade for thaw-

ing." He said, "yes; it might be better."

Q. Do you know how soon after that the pay was

struck on the Marion Bench Claim?

(Mr. Bruner objected as immaterial, irrelevant and in-

competent.)
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The COURT.—Objection overruled.

A. I don't know exactly, but I think it was some time

in February.

Q. By whom was it struck?

(Mr. Bruner objected to the question as immateirial,

irrelevant and incompetent.)

The COURT.—Objection overruled.

A. Struck by Magaha and Elliott.

Cross-examination.

When Mr. Kuzek was working he was working south

from where Magaha and Elliott were working, it may

have been 200 feet; I was working north of Kuzek's

ground; I don't know much about the workings on the

Kuzek ground.

WILLIAM SNYDER., called as a witness on behalf of

the defendants, testified as follows:

I have been engaged in the business of mining in and

about Nome since 1900; am acquainted with the Marion

Bench Claim and own the adjoining claim to it; I know

Mr. Kuzek, Mr. Magaha and Mr. Elliott; am pretty well

acquainted with the mining ground on Peluk creek and

vicinity, and have mined there myself; about the mid-

dle of March, 1904, I had a conversation with Mr. Kuzek

with reference to the amount of royalty which he was

to receive from Magaha and Elliott on the lease of the

Marion Bench Claim.

Q. State what that conversation was, with reference

to the amount of royalty wihich Kuzek was to receive.
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Mr. BRUXElv.—Objected to as irrelevant, immaterial

and incompetent.

(Which objection was overruled by the Court.)

A. One day going across the tundra, Mr. Kuzek and

I met and we compared notes regarding lays; I asked

him the conditions—under what conditions he had let

his lay with his laymen, and he stated to me that he had

given out a one year's lay to expire June 4th, I believe,

at 25 per cent to himself and 75 per cent to the laymen.

I remarked to him that in one sense of the word he had

the best of me, as I had let my lay out for two years,

but I was getting a better percentage than he was, as

I was getting 30; I am to a certain extent familiar with

ground on Peluk creek and vicinity with reference to

the kind and character of gravel, and the amount of

gold contained in it; I mined there myself and worked

with my laymen; I know something about the amount

of royalty which is usually paid on claims in that vicinity

of this character.

Q. What is the amount of royalty usually paid to

claim owners.

Mr. BRUNER.—Objected to as immaterial, irrelevant

and incompetent.

(Which objection was overruled by the Court.)

A. On an average from 25 to 30 per cent to the owner.
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THOMAS BARKEK, a witness produced on behalf of

tlie defendants, testified as follows:

'Sly business is mining; sometime in the forepart of

Ap?il I met ^Ir. Kuzek for the first time; I had a con-

versation witli him tlien in reference to a lease on Marion

Bench Claim as to the amount of royalty he was to re-

ceive. I I

Q. State what that conversation w^as.

'Sir. BRUNER.—Objected to as irrelevant, immaterial

and incompetent and not within the issues of this case.

The COURT.—Objection overruled.

A. We was talking- about panning in the mine; he

was panning on bedrock, and he said to look at the pros-

pect; and I says, "Is that a prospect from the pay-

streak''; and he says, "No"; he says, "It is off bedrock

which they left." I says, "The bo^^s have got a pretty

good thing here"; he says, "Yes, they have g'ot a good

thing." I thought I knew where to hit him, and I says

to him, "What are you giving them?" and he says, "I am

giving them 75 per cent and they want to run over it";

he says, "they are leaving too much of the bedrock."

We lield the conversation in the boiler-room; it was very

short; I never met him before or since.

J. E. BARKER, a witness produced on behalf of the

defendants, testified as follows:

I am acquainted with Mr. Kuzek, Magaha and Elliott,

and with the Marion Bench Claim; about the middle of

March I had a conversation with Mr. Kuzek in reference
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to the amount of royalty he was to receive from Magaha

and Elliott, on the Marion Bench Claim; it was held in

the drift.

Q. State that part of the conversation with reference

to the amount of royalty that he was to receive.

Mr. BRUNER.—Objected to as immaterial, irrelevant

and incompetent, and an attempt to contradict the terms

of the agreement which was afterwards reduced to writ-

ing-

The COURT.—Objection overruled.

A. I was going into the drift and he was coming out

with a pan of bedrock that he had panned in the hole;

he showed it to me—the prospect. He says, "That is

pretty good for being on the bedrock.'' I says, "Yes,

sir," but r says, "It is pretty hard to get it all, and we are

going into bedrock pretty deep in some places." He

says, "Yes, but they are not careful enough; they are

getting a pretty good thing and I think they ought to

be carefuh" I says, "How much are they getting," and

he says, "75 per cent." I says, "That is pretty good."

I never had any other conversation with him about the

same matter. /

THOMAS JACOBS, a witness produced on behalf of

the defendants testified as follows:

I know Kuzek, and Elliott and Magaha and the Clarion

Bench Claim. I had two or three conversations with Mr.

Kuzek in relation to the amount of royalty he was to
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receive from Magalia and Elliott under the lease on the

]Marion Bench Claim. The first conversation was some

time in the latter part of February, in Kuzek's cabin on

the Marion Claim.

Q. What did ^h\ Kuzek say at that time with refer-

ence to the amount of royalty that he was to receive?

Mv. BRUNEK.—Objected to as irrelevant, immaterial

and incompetent and on the ground that it was before

the contract was reduced to writing.

The COURT.—Objection overruled.

A. He told me he was getting 25 per cent himself,

and 75 per cent to Magaha and Elliott; the next conver-

sation was about the middle of March, in his cabin on

Peluk creek, Mrs. Kuzek also being present.

Q. State with reference to this matter as to the

amount of royalty.

Mr. BRUNER.—Objected to the question as imma-

terial, irrelevant and incompetent.

The COURT.—The objection overruled.

A. The same amount of royalty; he said he was giv-

ing the boys 75 per cent and that he was getting 25. I

liave resided in Nome since the spring of '99, and have

been mining most of the time, to a certain extent—

I

worked there a part of the time this winter—and am ac-

<niuainted with claims on Peluk creek and its benches or

claims in that vicinity with reference to the kind and

character and kind of gravel and amount of gold there-

in. I am acquainted with the amount of royalty which
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is usually paid to owners upon claims situated upon

Peluk creek and vicinity.

Q. What is that now?

Mr. BKUXEIv.—Objected to on the gTounds as here-

tofore stated.

The COUKT.~The objection is overruled.

A. Twenty-five per cent; I have heard of cases where

30 per cent was paid to the owner.

Cross-examination.

I first went out on this claim in the latter part of

February; had been out there before looking over the

country. I didn't have any particular knowledge of the

mines in that particular section. I had been down there

two years ago when they struck pay, on the claim ad-

joining this mine, and I was trying to get a lay there on

this ground myself, if I could; that's the only knowledge

that I had prior to this winter in regard to Peluk creek;

I know some parties who took a lay further down on the

same pay-streak; they was getting 75 per cent for work-

ing the ground. I don't know what the Homer Bench

Claim was leased for; I haven't gone through the mines

and examined them. I worked on the Marion Bench

Claim on the 'boiler most of the time; I w^orked all over

the mine.

Redirect Examination. -

Q. Did you ever have any conversation with ^Ir.

Kuzek as to the amount of money his share, his royalty,

would be. '
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Mr. BRUNER.—Objected to as irrelevant, immaterial

and incompetent.

The COURT.—Objection overruled.

A. Yes, sir; about the middle of March in Kuzek's

cabin^ ]Mrs Kuzek being present, he said Charley told him

(hat they would take |25,000 out and that his shai'e

Avould be |6,000, and possibly it might run up as high as

.f7,0O0 before they got through.

Q. How did you happen to have this conversation

with Mr. Kuzek?

i\rr. BRUNER.—I O'bject to that question as being ir-

relevant, immaterial and incompetent.

The COURT.—Overruled.

A. I went there to get a lay on a fraction he had

there. He said that he would not give a lay on the frac-

tion; that he wanted to sell the claim and the fraction,

and everything that he had. I asked him his price and

terms and he told me for |23,000 he would sell the frac-

tion and the claim and the building and the house and

everything that he had there and his share in the dumps.

I asked him his terms and he said he wanted $3,000 cash

down, and to take his share out of the dumps and se-

curity on the claim for the money and wanted it all paid

in July. I asked what his share would be in the dump

and he says, "Charley told me they surely would take out

^25,000 this winter, the way the dirt runs now; my share

will probably be |6,000." He thought it might be as

high as |7,0'00.
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(Mr. Brnner moved to strike out the answer on the

oTound before stated.)

The COURT.—The motion overruled.

! Reeross-examination.

I should say it is one of the best claims I know of

where they struck the pay there. There is a good spot

there. If I owned that claim, and knew liow to work it

myself, and had the pay located as good as they have it

there, I would not let it out for 25 per cent. When I

went to work on the 23d of March I would not have rent-

ed the property for 25 per cent.

JOHN MAY, a witness produced on behalf of the de-

fendants, testified as follows:

I have met Mr. Kuzek twice, both occasions being in

April last; I met him on the trail between his claim and

Nome; I had been out to his claim and residence.

Q. What did you go there for?

Mr. BRUNER.—Objected to as immaterial, irrelevant

and incompetent.

The COURT.—Objection overruled.

A. To see Mr. Kuzek in regard to purchasing his

( laim. I had a conversation with him in relation to the

Clarion Bench Claim, N. V. Johnson being with me.

Q. State the substance of that part of the conversa-

tion wherein he stated the amount of royalty he would

receive from the laymen, Magaha and Elliott?
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Mr. BRUNER.—Objected to as immaterial, irrelevant

and ineompetent.

The COURT.—Objection overruled.

A. I met him and told him I understood his property

vras for sale at a given amount and I asked him if the

royalty he received w^ould be applied on the purchase

price,, and he said it would, and I asked him the amount

and he said 25 per cent. This was about the 20th of

April,

N. V. JOHNSON, a witness produced on behalf of the

defendants, testified as follows:

I do not know Mr. Kuzek, but met him once on the

trail between here and Peluk creek in company with Mr.

John M. May. I had been on the Marion Bench Claim

on that day.

Q. How did you happen to go down there—just gen-

erally?

^h'. BRUNER.—Objected to as immaterial, irrelevant

{ind incompetent.

The COURT.—Objection overruled.

A. I was employed to go down there for the purpose

of investigating the Marion Bench Claim, and did ex-

;\r;iine it to a certain extent. Mr. May had a conversa-

tion in my presence with Mr. Kuzek on the trail; some

cOTiversation was had about the amount of royalty which

he was to receive from the laymen, Elliott and Magaha.

Q. Just state that part of the conversation wherein
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lie mentioned tlie amount of royalty with enough of the

balance of the conversation to make it intelligible.

Mr. BRUNER.—Objected to as immaterial, irrelevant

and incompetent.

The COURT.—Objection overruled.

A. We met Mr. Kuzek on the trail, aud Mr. ]\ray asked

liim if his name was Kuzek—neither of us knew him

—

and he said it was. I can identify the man now; I have

seen him once or twice since. Mr. May told him that

lie understood that his gTound was for sale, and Kuzek

.«aid it was. Mr. May asked him in regard to the lay,

and he said it expired some time about the first of June.

He asked him what royalty he was to receive therefrom

and he said 25 per cent. Nothing further was said in

the conversation about royalty. I have been a miner

for 22 years, and have lived in the Nome District ever

since 1900.

Cross-examination.

In the conversation between ^Ir. Johnson and Mr.

Kuzek, Mr. May asked the question whether 25 per cent

went to the lessor, and Kuzek said "Yes, sir."

CHARLES :MARSH, a witness produced on the part

of the defendants, testified as follows:

I have known ]\rr. Kuzek since about February last.

I live in Nome and know the Marion Bench Claim. I

worked on the Snyder Bencli, near Kuzek's mine. Alonjr

in the forepnrt of March, T had a conversation with Mr.

Kuzek with relation to the amount of royalty which he
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was to receive from the lay on the Marion Bench Claim;

it was held in his cabin, and was the only conversation

I ever had with him. Kuzek asked me how much

royalty we were receiving, and I told him we were re-

ceiving 70 per cent. He says, "I am doing ^better by the

boys; I am giving them 75 per cent." lie did not men-

tion Magaha and Elliott's name; he only used the word

''boys."

RALPH GEARTNER, a witness produced on the part

of the defendants, testified as follows:

I know the Marion Bench Claim and have know Kuzek

since the fall of 1900. I had a conversation with him

nbont tiie amount of royalty he was to receive from the

claim this spring, for last winter's work. I had many
conversations with him in regard to the claim—laymen,

but that conversation was the only one which mentioned

the price. It was pretty late tliis winter or early this

spring—the early part of ]\Iarch or the middle of March;

it was in his cabin, Mrs. Kuzek being present. He said

ihe boys were getting 75 per cent, and that they had a

iretty good thing of it.

Ctoss-examination.

I have been in Alaska since 1893, and came to Nome
in 1900. I have been mining, and seafaring is my busi-

ness. I have always been very friendly with Mr. and Mrs.

Kuzek, and have been at their cabin eight or ten times

since Christmas; remember of having a conversation
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Avitli ^Irs. Knzok in the latter part of May of this year

at her cabin. We talked over their troubles between

Kuzek and ^laj^alui and Elliott; did not tell her what

my testimony ir, the cas v.'oiild b;\ I did not .state to

her at that time and place in lier cabin tliat I was short

of money and that if she v.'onld give nie some money, I

would help her out in this case; I do not recollect stating

any words to that effect.

JOHN GEEVE, a witness produced on behalf of the

defendants, testified as follows:

I know Mr. Kuzek, ^lagaha, Elliott and the Marion

Bench Claim. In the latter part of November, 1903, I

had a conversation witli Kuzek, in which he stated to

me how much royalty he was to receive from Magaha

and Elliott.

Q. State the conversation.

Mr. BRUNER.—Objected to as immaterial, irrelevant

and incompetent for any purpose and for the reason that

under the testimony of the witness the coversation was

held prior to the time the lay was given, which after-

wards was reduced to writing.

The COURT.—Objection overruled.

A. Mr. Kuzek told me that he had let the lay out al-

ready to Magaha and Elliott for 25 per cent to himself,

and 75 per cent to the laymen.
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T. M. REED, a witness produced on 'belialf of the de-

fendants, testified as follows:

I am an attorney, United States Conuuissionei- and Ex-

olKieio Recorder, and know 'Mv. Knzek, ?.rr. Ma^'aha and

Mr. Elliott. I remember the occasion of a lay lease

on the ?.[arion Bench Claim, signed by ^Iv. Knzek, and

^lagaha and Elliott being bronght to my office by Mr.

Elliott, Islv. Maoaha, Mr. C'owden and Mr. Taylor of the

Beau ^lercantile Company; they all came in Together.

Q. For what purpose did they bring it to you?

Mr. BRUNER.—Objected to as irrelevant, immaterial

and incompetent.

The COURT.—Objection overruled.

A. Mr. Taylor and Mr. Cowden were going to let Mr.

Magaha and Elliott have some money on their dumps

—

Uip.t is, "Sir. Taylor for the Beau Mercantile Company

—

and they desired some security and tliey came in to liave

me draw up a chattel mortgage on the dump. I exam-

ined the lay paper, and my best remembrance in it pro-

vided for a royalty of 25 per cent to the ovrner of the

claim. I drew up the mortgage.

Cross-examination,

I have no positive recollection; I can place tlie mort-

gage in my mind now, and it is possible for me to be

mistaken in this matter.
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FRED STREHLKE, recalled on behalf of the defend-

ants:

O. ^Ir. vStrelkhe, did von ever have any conversation

with Mr. Kuzek, in relation of the amount of royalty he

was to receive from Magaha and Elliott from the lease

on the Marion Bench Claim?

Mr. BRUXER.—Objected to as immaterial, irrelevant

and incompetent.

The COURT.—Objection overruled.

A. Yes, sir; about the 1st of April in the drift; I asked

how much royalty the boys were getting and he said 75

per cent.

(Mr. Orton here offered in evidence the mortgage re-

ferred to by Judge Reed in his testimony, which was ad-

mitted in evidence without objection.)

WILLIAM ELLIOTT, recalled for the defendants:

Q. ^Ir. Elliott, how many days did you and Mr. ^lag-

aha prospect on this claim before you and ^Ir. Kuzek

agreed on the terms of the lay?

Mr. BRUNER.—Objected to as immaterial, irrelevant

and incompetent for any purpose, it being prior to the

agreement and contract.

The COURT.—Objection overruled.

A. Part of two days. Mr. Kuzek was present at the

liuK- the character of pay we found was on a small

ifi-avv—very little pay; Mr. Kuzek showed us the pay

himself; he worked in the shaft and Mr. Magaha did part
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of tlio paiiniiio- and worked on the windlass; we panned

( ia;ht pans including the black sand during- tlie two days,

and ^Ir. Knzek weighed the pans and said it was 23

cents; tliat was all the prospecting we did before we

agreed on the terms of the lay; it was thawed or frozen

pTound, possibly 14 feet deep to the pay; w^e sunk one

shaft 7x3 and 1/2 feet in size, 14 or 15 feet. We agreed

npon the terms of the lay in ^Iv. Knzek's house. He was

to give us 75 per cent. We went to work on the 11th day

of December, 1003. We struck pay on the 29th day

of January; until pay was struck, besides Magaha and

myself only one other man worked; from February on,

eight men in all were at work. We took out in the

neighborhood of 46,0'00i buckets, 9 pans to the bucket.

I remember the occasion when Mr. Taylor came to our

place and the conversation had between myself, Mr. Kr.

Taylor and ]Mr. Taylor in the engine-house just prior to

the time when the lay was reduced to writing. Mr. Taylor

asked if he could be shown down to examine the ground.

I asked Mr. Taylor if he thought the ground would justify

him in advancing us some credit on it. That was in ^Ir.

Kuzek's presence, before the contract was reduced to

writing, and Mr, Taylor answered "Sure, I think it will."

(To each and every one of the questions embodied in

the foregoing testimony, the plaintiff objected that it

was immaterial, irrelevant and incompetent, tending to

contradict the terms of an agreement afterwards re-

duced to writing, and not the best evidence; wdiicli said

objections were severally overruled by the Court.)
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Mr. Tiijlor asked when I would be in town, I told him

possibly the next day. He told me to bring my lease

Avith me. I told him it wasn't made ont yet; that we
just had an oral agreement between us. I said, ''We

get 75 per cent of what comes out of the ground up to

June 5th; Kuzek can tell you the same''; and Kuzek says,

"That is right; you can get your paper right off and take

them up with you." The next day we reduced the agree-

ment to writing. I first discovered that I made an error

in the duplicate somewhere between the 20th and 25th

of April.

CHARLES F. MAOAHA, recalled for defendants.

Mr. Elliott and I and Mr. Kuzek prospected this claim

a day or two before we definitely agreed on the terms

of the lay. The ground was frozen and we used ^Ir,

Kuzek's thawer. Before we made a definite oral agTee-

ment about the lay, the pay was very low gTade, in the

neighborhood of two or three cents a pan. It heticeen

the 18th and 22d when we definitely agi'eed on the

lay. Mr. Kuzek was to receive 25 per cent of the gold

to 'be taken out, and Elliott and myself were to receive

75.

(To the foregoing testimony, and to each and every

question embodied therein, the plaintiff objected, on the

gi'ound that it was irrelevant, immaterial and incompe-

tent and not the best evidence; which objections were

severally overruled by the Court.)
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(Mr. Orton offered in evidence photographs of Plain-

tiff's Exhibits Nos. 2 and 3, which were admitted with-

out objection.)

C. G. COWDEN, recalled for defendants.

I have done all the duties of an employee of a banR

from collection clerk to cashier. I was paying teller in

the National Bank of Commerce of Tacoma, for about

eight years, and have had experience in the examination

of signatures, drafts and other papers, with reference to

erasures and alterations.

(Witness being handed Plaintiff's Exhibits Nos. 2 and

3, and the photogTaph which is marked Plaintiff's Ex-

hibit No. 2, stated:) In my opinion the word "his" writ-

ten in ink in the line where it says "pay to the lessor

or his legal representatives or assigns," and the word

before "legal representatives and assigns," in the 4th

paragraph, written in pencil in exhibit No. 3, are not

in the same handwriting. In my opinion the word "his"

Avhere it appears in the last line of paragraph 4, written

in pencil, and the word "his" at the same place in the

ink one, were written by the same hand. In my opin-

ion the word that is written in pencil before the word

"legal" is probably "her"; the word "her" written in

pencil, looking at it with the naked eye, appears to have

been changed. I do not think the words in figures writ-

ten in ink in exhibit No. 2 and the same figures on ex-

hibit No. 3, written in pencil were written by the same

person. In my opinion the figure "5" in exhibit No. 3,
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and the figure ''5" in pencil in paraj^rapli IV, in the same

exhibit where it occnrs in the word "75," were written

by the same person; the figure "7," before the word

"volume" where it is written in ink in exhibit No. 3, and

the figure "7" in paragraph IV, have the same character-

istics and I believe were written by the same hand. In

every case where I see a "5" written in this paper, that

is, the tails of the "5" liave 1>oon connected with the "5";

it has an upward tendency; a person who makes a "5,"

or any figure with a stroke to it that way, usually

makes the stroke very much the same. It has a back and

upward turn to the tail of the "5"; the shape of the

figures are so similar as to lead one to decide that they

were written by one man. There is no similarity be-

tween the pencil "5," and the ink "5" in exhibit No. 2,

and a person making a "5" of that character would not,

in my opinion, make a "5" of that character; the entire

style is different. Referring to tlie "7" in paragraph IV

in "75," and the figure ''7" just before "volume," I would

say that the characteristics in making these two "7's"

are the same, yet they are not the same. One is made

in pencil in one place, and the other in ink, and I would

say that the same hand didn't make these two; the

same difference exists between the two "7's" just re-

ferred to, and the figure "7" immediately before the

word "volume," in exhibit No. 2 and the pencil "7" in

paragraph IV of exhibit No. 3, they don't have any of the

characteristics. In examining- tlie word immediately be-

fore "legal" with the glass, in exhibit No. 3, 1 think there
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is an erasure. I was f^oing to add to that, however, that

the surface of the paper is itself so dirty and ruffled up

that it makes it hardly possible to decide that there has

been an erasure; still, it has that appearance.

Cross-examination.

Q. (By Mr. BRUNER.) You have a great deal of

interest in this case—a great deal of feeling?

A. I have most certainly feeling in the matter.

Mrs. BERTHA KUZEK, called on behalf of the de-

fendants, testified as follows:

Q. I would like to have you look at Exhibit No. 3,

and state whether or not you wrote any part of that

instrument? A. No, sir I did not.

Defendants thereupon rested.

BERTHA KUZEK, a witness called on behalf of the

plaintiff, testified as follows:

I am the wife of Stanley Kuzek, the plaintiff in this

action. I am living on the Marion Bench Claim on

Peluk creek. I know Mr. Magaha and Mr. Elliott. I

remember the occasion of the signing of a lease by my
husband, Mr. Magaha and Mr. Elliott, on the 9th day of

March of this year. I know that it was the 9th day of

March when the four of us made out the original lease

and Mr. Kuzek took care of the boiler while Mr. Magaha
and Elliott went to town. I know that it is the only
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afternoon and night that he ever took care of tlie boiler

and night. I went to work for ^facjaha and Elliott, and

got the first meal for them at supper time, on the 3d of

March of this year. I told Mr. Elliott that we conld not

take them on the 1st or 2d because Mr. Kuzek had not

fixed the stove so that we conld take them. ^Ir. Elliott

brought over some provisions on the afternoon of the 3d,

and that was the day I went to work. The original lease

was signed on the 9th of March; I have it in a memoran-

dum-book.

Q. Was there any other circumstance by which you

can fix that time?

Mr. ORTOX.—Objected to as the witness has already

btated how she fixed the time.

The COURT.—Objection overruled.

A. It was Wednesday night. I asked Mr. Elliott if

he would kindly bring the "Nugget" up. I was a sub-

scriber for the "Nugget"; and Elliott didn't come back

and I hadn't asked Magaha to get the paper, so I didn't

get it. I recognize the paper marked Plaintiff's Ex-

hibit No. 3. I have seen it since December. Mr. Kuzek

wrote, beginning at the top and reading down; "5th day

of December, 1903^—Stanley Kuzek—Nome—" ''Cape

Nome—Marion Claim—J. P. Currie—12—July— '99

—

Aug.—1899—'97—XVI"; tliat is all that :Mr. Kuzek

wrote on that paper, ^[r. Elliott wrote the rest

of it. :\rr. Elliott wrote the figures "1903'' be-

tween the words "of" and "year"; he also wrote
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the figure "4" where it says "A. D. 190 " ; also the figures

'15" in paragraph 1st between the words "the" and

"day"; also the words, "November, 1903," in paragraph

1st; also the letters "Mo"; also the word "h-e-s." in the

4th paragraph between tlie words "or" and "legal"; also

the figures "75" in paragraph 4th between the words,

"assigns" and "per cent." He also wrote the balance of

the pencil words in that paragraph. When he wrote it

]Mr. Elliott, Mr. Magaha, Mr. Kuzek and myself were

all in our cabin on the Marion Bench Claim. Mr. Kuzek

said we might draw^ the paper up and Mr. Elliott was

there, and said, "We will draw up a copy first," and Mr.

Kusek had tliis drawn, this copy sometime in December,

and Mr. Elliott said, "We will find this out first." Mr.

Kuzek had attempted to write it and was going to start

in and Mr. Elliott said, "I could perhaps write it bet-

ter than you could." He said that to Mr. Kuzek, so then

]\rr. Elliott took the paper and sat down and wrote this

part which is written in pencil and read it as he wrote

it out. He read, "Pay to said lessor or"—"his"—he

wrote "his" and read it, "legal representatives or as-

signs" and wrote the figures "75" and said "75 per cent

of the gross output of said claim during"; then he wrote

the year "ending"; he wrote "ending" and so on down.

He w^rote "June" and spelled it as he wrote it out; "the

5, 1904," and so on until it was finished; he concluded to

write another one as this was not a good copy, being

i)art in lead pencil and part in pen and ink; it was better

to write it fully out in one handwriting with a pen and
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ink, and I said to Kuzek that Elliott and Kuzek and

^fagaha better go down and get an attorney or notary

jmblic to make out the paper, and Mr. Elliott said that

he could make them out just as good as anybody else,

so he took the paper and pen and wrote it down follow-

ing after the one he had there. When he wrote the first

original, the first lease that was right on top, this was

right under and as he went on down, he followed it up

—

what he had written. After he got it written, Mr.

Kuzek held this paper while Mr. Elliott read the other

one—the original, and compared the papers to see if they

were all right; then he handed the paper over to Mr.

Kuzek to look over and read—he didn't read it—he

handed it to me, and I read it over, the original, and Mr.

Kuzek held the other one—the pencil one in his hand,

and I read it aloud, and he compared it as I read. Then

I handed it back to Mr. Kuzek, and Mr. Kuzek

signed, then Mr. Magaha signed, then Mr. Elliott

signed and I signed as a witness; then Mr.

Kuzek wanted him to draw up another paper for him

that we should keep, and Mr. Elliott says, "Well, it is

late"—it was about 2 o'clock—and he says, "We are

bound to meet a party in town; I will make out the other

copy to-morrow," he says. Well, Mr. Kuzek thought it

was all right and they went to town that afternoon, and

Elliott didn't come back that next day. He was in town

for about a week or ten days; then he stayed at home

about two or three days—I couldn't say how long—and

again went to town and stayed a couple of weeks. He
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came out again about the 2d of April, but I know ho v.as

not tlioro tlie 1st of April, and worked about two days,

and then Mr. Kuzek called his attention to drawing up

the copy of the lease, so we could have one as well as

the}^ had. After sn])per, on the evening of the 4th of

April, Mr. Kuzek, Mr. Elliott and myself, only being

present—Mr. Magaha was not there—and while we were

all sitting at the supper table, Mr. Elliott wrote out

this paper, the duplicate. He laid the original lease

on the table before him when he wrote this out and also

the pencil lease was laying on the table at the same

time; he wrote on down followed the original with this,

and followed this on down as he did the first—the xDcncil

one; and then after he got through with the writing of

it, he handed the original over to Mr. Kuzek, and Mr.

Elliott read this one out to the three of us, while Mr.

Kuzek was holding the original; after he got through,

he handed the piece of paper to Mr, Kuzek, .and Mr.

Kuzek looked it over and said he guessed it was all

right. Mr. Kuzek handed this paper to me, still holding

the original in his hand and the pencil lease, and I

started and read this over aloud. Mr. Kuzek said, "All

right; it is alike"; and I handed it back to Mr. Kuzek

and he put the two papers together, and then he signed

this lay and then he put it back to ^Ir. Elliott. Mr.

Elliott signed, and then I signed as a witness, and then

when Mr. Kuzek wanted to go over and call Mr. Magaha

—he was working on the boiler at the time—Mr. Elliott

says, "No, it is no hurry; Mr. Magaha can sign it to-
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morrow. " Then tlie next following day, on the 5th of

April, right after dinner, Mr. Knzek called him into the

little room we had and he signed this lay. I was stand-

ing in the door wlien he signed this; he read it before he

signed it, and said it was all right, and handed it back

to ^Ir. Knzek, and it has been in ^Ir. Knzek's posses-

sion, yon might say, nntil it came into court. After the

original was signed on the 9th of March Mr. Knzek kept

the pencil copy, and put it away with some other papers.

I know two men by the name of ]Marsli. I was present

at a conversation between my husband and Mr. G. W.

IMarsh; it was some time in March or April.

Q. In that conversation, did Mr. Knzek ask Mr.

Marsh if he had a very good lay?

A. He didn't say anything like that.

iQ. And then did Mr. Marsh state to your husband

that he had a very good lay?

A. He did not state anything like that in my pres-

ence.

Q. And then in that conversation, did your husband

state to Mr. Marsh, "I am giving our boys 75 per cent

and I hope they will pull through?"

A. No, sir, not to the best of my recollection did he

ever state anything like that in my presence to Mr,

Marsh. I have been slightly acquainted with Thomas

Jacobs in the last two or three months.

Q, Do you remember a conversation alleged to have

taken place in your cabin between IMr. Jacobs and your

husband alleged to have been about the middle of March
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of this year, iu which ^Mr. Kuzelv told Mr. Jacobs that

he was getting 25 per cent himself, and giying 75 per

cent to Elliott and Magaha.

A. No; he asked Kuzek wlhat he was getting and

Knzek replied that he was getting 75 per cent.

(Mr. Orton moved to strike the answer ont as irrele-

vant, immaterial and incompetent.)

The OOUKT.—Objection overruled.

Q. Did your husband state to Mr. Jacobs at that time

that he was giving the boys 75 per cent, and that he,

Kuzek, was getting 25 per cent.

A'. No, sir, not in my presence he didn't mention any-

thing about it; during that conversation he did not re-

fer to Mr. Magaha and Elliott as "the boys." I remem-

ber the conversation held some time in March or April,

but to the best of my recollection nothing was said in

regard to the terms of the la}^ which had been given by

my husband to Magaha and Elliott.

(Q. Did your husband ever state to any person in your

presence that he had given a 75 per cent lay to the boys

or the laymen? A. No, sir.

Q. Or retain 25 per cent of the gross proceeds for

himself? A. No, sir, he didn't.

Cross-examination.

(By Mr. ORTON.)

Q. Now, Mrs. Kuzek, you say this document, Ex-

hibit No. 3, the pencil draft, was presented by your Hus-

band already partially drawn up?
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A. Part of it was already.

Q. And Mr. Elliott drew up the balance of it, that

is, wrote out some words and figures in pencil?

A. Yes, he wrote it out in pencil.

Q. And he started at the top and he went along and

filled in the figures?

A, The pencil marks, you mean?!

Q. He started at the top and read along until he

came to a blank space and filled it in?

A. Where it is written with a pencil he started.

Q. That is down about the middle of the page?

A. Down pretty near the middle of the page.

Q. He first started in about the middle of the page?

iQ. Now, the first pencil writing that, he commenced

to write is down near the center of the page?

A. Whether it is right in the middle or not, I couldn't

say.

Q. It was not near the top?

A. Mr. Kuzek wrote that in with pen and ink.

Q. Mr. Elliott began down about the middle of the

page? A. He began

—

jcb, sir, a ways down.

Q. How far down from the top?

A. About where he commenced, it is saying some-

thing about 1900, some figures that I can't remember

them.

Q. You are sure that he didn't commence right upon

the fii'st or second line to write?

A. No, I didn't say that.
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Q. Did he?

A. Did he commence at the top there—I said Mr.

Kuzek wrote that.

Q. When Mr. Elliott commenced to write the paper

he commenced to read it at the same time?

A. lie didn't read the top; he read what was wrote

in below.

Q. I will ask you to read then just exactly what he

wrote and read then. Sdiow me where he began to read?

A. Here, he put a figure down there.

Q. He put down the figure "1903"?

A'. And said 1903.

Q. He said "1-9-0-3"? A. Yes, sir.

Q. And then what did he read?

A. He didn't read that (indicating).

Q. Didn't read that?

A. He just read what he put down.

Q. After he got down to the fourth paragraph, he

began to read the printed words?

A. After he wrote it, he read it.

Q. Just show where he first began to read the printed

lines.

A. He wrote that—he wrote that—

>

Q, He wrote this Xoyember, did he?

A. Yes, sir.

Q. Tlien he went to reading the printed words?

A. No, he didn't read that; all he read was just what

he wrote.

Q. Did he read the printed matter?
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A. "M-o," month that meant, ^'8"—

Q. Show me the first printed matter he read?

A. "Legal representative or assign," he wrote, "75,"

he said "75."

Q. Did he read this printed matter here? Did he

read that out when he was writing?

A. I think he did.

Q. What was the first printed matter that he read

out? A. The first printed matter?

Q. The first printed matter that he read out loud

wliile he was filling in this paper. Show us the first

printed matter that he read when he began to write?

A. You v/ant to give it in figures?

Q. I want you to give me the first printed words that

he said out loud. A. "Oharles F. Magaha."

Q. That is written words ; I mean printed words.

A. Printed, oh, well, that is different. "To pay to said

lessor, his legal representatives or assigns." He wrote,

"75 per cent."

<Q. That was the first printed words that he read

out loud, was it? A. Yes.

A. "Legal representatives

—

Q. That is the first printed part that he read out

loud, is it, Mrs. Kuzek? Talk out loud, please.

A. He read it—he read this printed matter out that

he read as he wrote.

Q. Where did he begin to read the printed matter?

Please show me where he began to read the printed

matter?
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A. Yoii moan wliat lie wrote down?

Q. I mean when he was Avriting it down.

A. He looked over this until he came down here and

then he commenced

—

iQ. V/hen did he first begin to read out—show me

where he first began to read out?

A. "Pay to said lessor, his legal representatives or

assigns."

Q. What is this word betvreen "lessor"' and "legaP'

there? A. "His."

Q. How do YOU spell "his"?

A. Some people spell when writing.

Q. How do you spell it?

A. Sometimes I make mistakes.

Q. That is the first place that he began to read the

printed matter wlien he was writing it in?

A. "Said lessor, his legal representatives or assigns."

Q. Did he continue reading it down to the bottom?

A. He read what he wrote; that was all.

Q. He read what he wrote? What was done after

he got through writing, got that filled up?

A. He got the oi'iginal and put this on top in front

of him. If you wish me to, I will show you. He put

the original here and read down.

A. No, I don't care for any. He v»aote down on the

original the same as he had down there.

Q. Did he say it out loud as he went alono- writins

the original? A. He didn't do that.

Q. Did he say that? Did he read it out loud?
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A. No, he didn't.

Q. He went right along and finished it?

A. He went right along and finished it.

Q. Then what did he do?

A. Then he read it over and Mr. Kuzek held this pen-

cil copy.

'Q. Mr. Elliott read over the original and Mr. Kuzek

held this in his hand and compared it as he went along?

A. Yes.

Q. What did he do then?

A. Gave Mr. Kuzek this and had him sign it.

Q. Mr, Kuzek held the draft in his hand and Mr. El-

liott had the original in his hand? A. Yes.

Q. And Mr. Elliott read it all over from beginning to

end? A. Yes, the original.

Q. Did you read it over at that time?

A. No, he handed the original to Mr. Kuzek.

Q. So then you didn't read either of them over at

that time?

A. Not when Mr. Kuzek first read that, he handed the

original to Kuzek.

Q. I thought you said that Mr. Kuzek was holding

the draft?

A. He held this while Elliott was readino- the oriui-

nal.

Q. Where were you at that time?!

A. I was in there.

Q. Were you looking at it?

A. No, I was listening.
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Q. After Elliott giot tlirouoh reading it, did you then

read it over before it was signed?

A. He li muled the original paper to ^Ir. Kuzek for

him to look over and to sign, and he looked it over, the

first line or tw'o, and handed it over for me to read, and

Mr, Kuzek held this one.

iQ. (By the COURT.) Did you read it aloud or other-

wise? A. I read it out loud.

Q. Mr. Kuzek held this draft in his hand?

A. Yes.

Q. IVas he looking at it while you were reading?

A. I couldn't tell; I was reading the original.

Q. Was he looking over while Mr. Elliott was read-

ing?

A. I think he was, he held it for to compare it.

,Q. What did he say after he got through reading

that over? A. After I got through?

Q. iVfter Mr. Elliott got through reading it and he

with holding this in his hand?

A. Kuzek?

Q. Yes. A. He told Kuzek to sign.

'Q. What did Kuzek say?

A. He looked the original over and handed it back

to Mr. Elliott, and he handed it back to him to sign.

Q. Vrhat did Mr. Kuzek say?

A. He looked at the paper and signed the original,

and then Mr. Magaha signed

—

Q. What was signed at that time?
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A. Said that they should sign and Mr, Knzek and Mr.

Magaha sign and Mr. Elliott sign, and Elliott says to

sign as a witness, and handed the paper over to me

—

Q. After Mr. Elliott finished reading the original,

when Mr. Kuzek was holding this paper—when Mr. El-

liott got through reading the original, did Mr. Kuzek

say anything about it being correct or anything of that

kind?

A. After Elliott got through—why Elliott said he

guessed it was all right, and said something of the kind,

and handed the original

—

Q. Did Mr. Kuzek say anything of that kind?

A. I handed the paper over to Kuzek, and Mr. Kuzek

looked it oyer, I said, and he passed the paper oyer to

me, and said to read it.

Q. That was the first word that he said, was it?

A. Yes, sir; he says to read it oyer, and I read it and

handed it back to him, Mr. Kuzek, to sign.

Q. Then what did Mr. Kuzek say?

A. He signed it.

Q. What did he say?

A. He said it was all right; he had read it and com-

pared it, and he said that it was all right; I am tired

of hearing this repeated,

Q. Did Kuzek say anything about the paper being

like the one in his hand?

A. Yes, said it was all right.
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jQ. Scaid it was just like the one he had in his hand,

that he was readino- from? A. Yes.

Q. Then you read out loud, and he compared it again

—that is a fact?

A. I said Kuzek held this penciled while I was read-

iui;' the original.,

Q. Did he compare it at the time?',

A. While I was reading it? I suppose he was.

Q. When you got through he said it was alike?

A. He said it was alike; I handed the paper back to

Mr. Kuzek, the original, and he signed it.

Q. Now, then, that was according to your recollection

on the 9th of March? A. Yes, sir.

Q. Was Mr. Taylor dowin there that day?

A. Not to my knowledge.

Q. Had Mr. Taylor been there before that, of the

Beau Mercantile Company?

A. I think he was there.

Q. About a week before that, or something like that?

A. On the 3d.

jQ. Do you say on the 3d?

A. He was to my cabin.

Q. You didn't see him out in the engine-house, did

you? A. No, sir.

Q. It was about the 3d, then, that Mr. Taylor was

down there? >

A. Yes, sir, it was the day Mr. Elliott was moving

provisions to my cabin.
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Q. Did Mr. Elliott go to town that day?

A. I could not say.

Q. Did he go to town the next day?

A. I don't think he did.

Q. You don't think he did?

A. The afternoon of the 3d, we were moving provi-

sions in the afternoon. On the 4th he was also moving

provisions in from the cabin.

Q. He could not ^ery well be on the creek between

two and five in the afternoon of either of those days

—

it would be impossible to b'" in Nome witout your know-

ing it?

A. It don't take over half an hour to go to town

—

between that time I couldn't say. I know he brought

the provisions over the afternoon of the 3d and the

afternoon of the 4th.

Q. Is it not possible that he went to town the after-

noon of the 3d or 4th?

A. I know the time that he furnished the provisions.

Q. What time?

A. I could not state the exact hour; it was in the

afternoon.

Q. How long did he work the afternoon of the 3d?

A. What do you mean, how long did it take to carry

the provisions over?

Q. Yes.

A. I couldn't state that.

Q. How long did it take the afternoon of the 4th?

A. I could not say.
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Q. A couple of hours?

A. Perhaps a couple of hours, perhaps not that long.

He used my do«>- and sled to haul the provisions over

with.

Q. You are absolutely positive that it was a week

after Mr. Taylor was down there the first time before

this original lease was signed?

A. He was there the 3d and I am quite positive we

signed that paper, the original, on the 9th. Whether

he was there between that time I could not state.

Q. Are you positive this original lease was signed

on the 0th, was it not signed on the 8th?

A. No, sir, it was signed on the 9th.

Q. Now, Mrs. Kuzek, along about the 3d day of

April this paper which I now hold in my hand, this ex-

hibit No. 2, was drawn up by Mr. Elliott?

A. Yes, sir.

Q. Now, after it was drawn up, it was also carefully

compared with the original, was it not? A. Yes.

Q. Who compared it? A. This?

Q. Yes, with the original?

A. Mr. Elliott laid the original down on the table

and put this on top of it and wrote out, just followed

the same as this

—

Q. What I want to ask you, who did the comparing

after they were written?

A. After the two copies were written?

Q. After that one was written?
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A. Mr. Kuzek held the original and the pencil copy

lay on the table.

Q. Who held that one there?

A. Mr. Elliott was reading this one.

Q. That was when?

A. On The 4th of April, I should say.

Q. On the 4th of April? A. Yes, sir.

Q. Were they read over more than once and com-

pared at that time before they were signed?

A. Mr. Elliott read that over and then he handed

both the papers

—

Q. After he read it over, did Mr. Kuzek say they

were alike? A. Yes.

Q. The same as he did when the first two papers

were compared? A. Yes.

Q. Now, after 3U. Elliott had read it over and your

husband had held the original, and then after that and

after your husband had said it was all right, did you

then compare it?

A. I read this one; I read this aloud.

Q. You read that aloud?

A. Yes, and Mr. Kuzek

—

Q. Mr. Kuzek had what one?

A. He had the original one, the i)enciled one was

on the table.

(2. Did anyone compare the pencil one with either

of these at that time?

A. No, it was Iving on the table.
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Q. This is your sipiatiire here, Mrs. Kiizek?

A. Yes, sir.

Q. Look at that pa]HM' and state whether or not that

is not the atlidavii you IiUmI and si^iuMl in this i-ase?

A. Yes, sir,

Mr. BlIUNEK.—Kead it over.

^\y. OrJTON.—We are ii-oinu: to read it over.

Mr. BlU'NEK.— 1 mean for her t«) read it.

Mr. OKTOX.—Certainly.

(Witness examines ]K\per.)

Q. I will ask yon if yon didn't sign the alVulavit. part

of whieh is to this effect?

A. 1 don't quite understand anything that you ask

me.

Q. "We ask Mr. Elliott to at oike make up our copy

of the lease. Mr. Elliott said he would do so, and got

the original lease and sat di>wn and from it made the

copy'?" A. It contains that.

(.^ You remember that—"After making the copy,

my husband and 1 and Mr. Elliott compared it with the

original lease."

A. I was there at the time we iomi>ared it, sitting

right in the cabin when he made it out.

Q. -And also with the ])eniiled lease to see if all of

them were the same?'-

A. The iKniciled lease was laying right between Mr.
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Kiizek and Elliott on the table; I say it was right there

between them.

Q. You sav here that you compared them and they

were all the same? A. They were all the same.

Q. I will ask you to look at the first lease—you are

absolutely certain about that, are you, that they are all

the same?

A. Supposed to be, on the same blanks.

Q. Were they all the same?

A. They were supposed to be all the same, that is

what I said, supposed to be all the same.

Q. Your husband compared them and said they were

the same after comparing them?

A. Said they were all right.

Q. He said they were alike?

A. Yes, supposed to be made alike.

Q. I will ask you to look at the first lease, "To have

and to hold unto the said lessee for the period of 1903

year from date." Do you find that there?

A. No, I don't find it all.

Q. Turn to the first paragraph. First I will read it

from here: "First to enter upon said mining claim and

premises on or before the 15th day of November, A. D.

1903"? A. 10th of December.

Q. 'What do you find it there?

A. 10th of December.

Q. 10th of November, isn't it?
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A. This is December. It is the same down here

where it is written with the pencil.

Q. That is absolute!}^ the same? A. Yes.

Q. ''The year ending June the 5th, 1904, also give

them right to sluice wliat pay dirt they have in dumps

until finished"? A. Excuse me, where?

Q. Right here: "The year ending June the 5th, 1904"

?

A. Yes.

Q. Is that the same? A. Yes.

Q. Also is not this: ''Also give them right to sluice

what pay dire they have in dumps until finished." Do

you find that?

A. "With privileges to sluice what dumps they have

left."

Q. You find that they are a good deal different, don't

you?

A. They mean the same. That is what Mr. Elliott

was saying they meant the same.

Q. Didn't you testify a moment ago that they were

exactly the same?

A. It meant the same; that is what I meant to say.

Q. Then you were mistaken when you said your hus-

band compared them and fouud them all the same, be-

cause there is a good many words in there that are dif-

ferent?

A. Mr. Elliott had said they meant the same, the

words meant the same; that they should mean the same

in the penciled one as in the written one.



120 Stanley Euzcl- vs.

(Testimony of Mrs. Bertha Kiizek.)

Q. Didn't you say that after Mr. Elliott read over

tlie original and your husband holding this in his hand,

didn't your husband say they were the same?

A. It meant the same. Elliott had said to them

there he had written some words different and that

they meant the same.

Q. Wlien did he say that and what time?

A. I don't understand the question just exactly.

Q. Are you positive Mr. Elliott wrote in the word

"1903"?

A. Yes, sir, Mr. Kuzek never wrote nothing but the

pen and ink.

Q. Are you positive that he wrote "1903"?

A. He wrote everything that is written in pencil.

Q. What did he ssij when he wrote that word?

A. He wrote the figures there.

Q. Did he repeat the wording of the written part

as he wrote it? A. What?

Q. At the time he wrote "1903," did he repeat it?

A. He repeated that.

Q. He said "1903," nothing else?

A. He rex>eated the word.

Q. What word? A. The figures.

Q. Did he say anything else?

A. All he said was what he wrote there.

Q. When he said "1903," did he say anything else

at that point?

A. Did he say anything else, no.
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Q. Didn't say anything? A. No.

Q. Then where did he jump to?

A. He wrote the words in lead pencil.

Q. He wrote the word "November." Did he say

"November," wlien he wrote the word "November"?

A. No.

Q. He didn't? A. No.

Q. When he wrote the word "November," he didn't

say anything at all?

A. I am not positive that he said the word—I know

very well when he got down below

—

A. I am not positive whether he said that over or

not; I am not positive that he said it.

Q. After he wrote the word—the figure "1903," he

jumped down to the next word "November"?

A. He was writing the figures out.

Q. Then he jumped to the Avord "Niovember"?

A. Yes, he wrote that down.

Q. Up above did he not at that time scratch out the

words "day of" and write that "4" after "190"?

A. I don't know from that, it is very dim.

Q. After looking at it with the glass, after he wrote

ihc figure "1903,'" did he scratch out "day of" and write

•'!"? A. He wrote "4."

Q. Did he say anything at that time?

A. I could not say positively.

Q. After that did he skip to the word "November"?

A. I think he did.
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Q. IIow about this "15'' before that, didu't he write

that first?

A. I couldn't positively swear to that.

Q. You don't remember him wrilino in the 15?

A. I couldn't swear to it.

Q. You remember him writing the November?

A. He wrote that, that is his writing.

Q. Do YOU see the word "of"? Do you know

whether he wrote that in there?

A. I couldn't swear positive?

Q. Did he write the ''3" right after the^O^'?

A. He wrote that.

Q. Did he say anything about at that time?

A. I couldn't answer it.

Q. Could you say whether he scratched out the

words in the line where there is written the word "M-c."

8"? A. He wrote that at that time.

Q. Did he say anything when he wrote that?

A. I think he did.

Q. What did he say?

A. I couldn't say, he wrote "M-C-.8"

—

Q. He didn't continue reading this matter?

A. I could not say.

Q. Then he scratched out the words "least shifts

of men,'' didn't he? A. Yes.

Q. Did he read over the third paragraph?

A. No, he didn't.

Q. He didn't read that at all?
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A. No; he read ''to \)i\y to said lessor or"; then he

wrote this, "legal representatives or assigns 75 per

cent—

"

Q. Wlien ho got down to the word ''fourth," then

he began to read it out loud?

A. I am positive he read that out loud as he was

writing.

Q. As he was writing it? When he got this written

part finished, then he stopped reading the printed

part ?

A. There is no writing except this little place right

here.

Q. Did he read any more of the printed part after

he had written these three or four lines in writing?

A. No, he didn't—it is his writing.

Q. Did he read any of tliis printing?

A. No, he didn't.

Q. So the only portion of the printed lease that was

read out loud was the fourth paragraph?

A. Yes, sir.

Q. Didn't you testify in your direct examination

that he read out a good part of the printed part when

he was writing it?

A. I said that he read that part there as he put it

down.

Q. Isn't it a fact that you testified in your direct

examination that when Mr. Elliott was writing in these
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different parts of the lease, that he read over a large

portion of the printed part out loud?

A. If I did, it was because I didn't understand the

question.

Q. ISow, after ^Ir. Magaha signed that paper, which

jou hold in your hand, E^xhibit No. 2, he gave it to your

husband? A. This one given to my husband.

Q. And that has been entirely in your husband's

possession ever since?

A. Except when it came here to court.

Q. You are positive about that?

A. Yes, sir; positive, except I took it to the record-

er's office to get it recorded; it has been in his posses-

sion ever since then.

Q. Then it was not in his possession all the time?

A. I did take it to the recorder's office to record it.

Q. I will show you your affidavit as follows: "The

next day Mr. Magaha came in and just after dinner

my husband asked Mr. Magaha to sign the paper, and

Mr Magaha took it up and read it over carefully and

said it was all right and signed it. This paper had

been the possession of my husband ever since."

A. Yes, sir.

Q. That is in your affidavit? A. Yes, sir.

Q. You had it in your possession very shortly after

that?

A. He told me to take it down and have it recorded

after that, ajid I took another down, some water right
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or something;, and he told me to take it down and record

it, and I got it and g-ave it to liim again.

, (}. Wu) went after it A. I went after it.

(i. Then what did von do with it?

A. I handed it to Mr. Kuzek?

iQ. You say in your affidavit, ''Affiant further states

that she was present at the time her husband and Mr.

Elliott prepared to make out a lease on the property;

this was along- about the 8th or 9th of March, 1904."

you now have said it was the 9th, haven't vou?

A. It was on the 9th.

Q. "At that time her husband desired that all par-

ties should go to town and have a lawyer draw up the

lease, but that Mr. Elliott stated that he had some blank

lay and that he could make out the lease as well as any-

body; and thereupon affiant's husband got the blank lay

papers, which Mr. Elliott had previously given to him

and sat down and commenced to wlnte; after writing- a

few words Mr. Elliott said that he could wTite the lease

probably better than affiant's husband; but he took a

lead pencil and filled out the blank lease, which was to

be used as a paper to copy from and from which the

original lease was to be made out. The said pencil copy

is now in my presence and it contains the following lan-

guage: ''4th. To pay to said lessor or his legal repre-

sentatives or assigns 75 per cent of the gross output of

said claim." You remember that part of your affidavit?

A. I think I do.
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Q. Take the fourth paragraph and see whether or not

it contains that language—read it and say whether or

not this contained in the affidavit is true: "The said pen-

cil copy is now in my presence and it contains the fol-

lowing language: 4th, To pay to said lessor or his legal

representatives or assigns, 75 per cent of the gross out-

put of said claim." Do you see that there?

A. I see that there, yes, sir.

Q. "After the pencil lease had been written out, and

the terms agreed upon, the penciled lease was used by

Mr. Elliott from which to copy and he thereupon wrote

out in ink the original lease. In the original lease the

words were written: "4th. To pay to said lessor or his

legal representatives or assigns 75 per cent of the gross

output of said claim." After the original lease was

written out by said Elliott, Elliott read said lease en-

tirely through to my husband, my husband holding the

penciled lease to see that it was a correct copy," of the

original one? A. Yes.

iQ. "The written lease was then handed over to me

and I looked it over, and it being satisfactory', Mr. Kuzek

signed it and Mr. Elliott signed it, and then Mr. Magaha

signed it, and I signed it as a witness." What was done

with the paper immediately after that?

A. I think Mr. Kuzek handed it to Mr. Elliott; I am

not positive, but I think he did.

Q. Before or after it wlas signed?

A. After it was all signed, everybody bad signed it,
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Mr. Kuzek wanted him to make out a copy of that

other paper.

Q. What time of the day was that?

A. I should judge it was the 4th of March—^you mean

the 4th of March?

Q. Yes, the 4th of March. A. lu the afternoon.

Q. About what time?

A. About two o'clock, after dinner.

Q. About what time was it that you got through?

A. With the waiting?

iQ. Yes, and signed it?

A. Well, I suppose it was—^Mr. Elliott called his at-

tention to it, he says, "It is now two o'clock."

Q. Was it two o'clock?

A. I think it was; I would not positively state it was

two or when it was.

Q. He said, "It is now two o'clock"?

A. Yes.

Q. What else did he say?

A. That he wanted to meet somebody in town, and

that he would make the paper out the next day.

Q. Then what happened then?

A. Mr. Elliott left,

Q. What happened right then before Elliott left?

A. He took the paper—the original—and I think put

it in his pocket; he put it some place; I don't know where

he put it.

Q. And then what did he do?
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A. They went to town then, Avanted to go for some

purpose—on the 9t.h of March I should say; I said the

4th, I meant the 9th of March.

Q. What did they do—started right off to town right

away?

A. I can't swear to that; I didn't follow them up; I

am sure they said they wanted to see a party in town.

Q. How long did they stay there, after the lease was

signed before they left?

A. They went out of the cabin, I can't tell where to.

(}. That was when?

A. On the 9th of March.

il That was after two o'clock in the afternoon?

A. They were around there, somewhere around two

o'clock.

Q. Who produced these blank leases?

A. If I am not mistaken, Mr. Kuzek had some blank

papers; I think he said he had two in December that

Mr. Elliott had given to him—I couldn't possibly state-

ly. Didn't you state in your affidavit this—when was

that ink part written in that paper?

A. Sometime in December.

Q. In December?

A. That is what it says here,

Q. When was it actually written?

A. That part Mr. Kuzek wTote, he said he wrote it

in December, I was not present when he T\Tote it—this

part here was written on the 9th of March.

Q. When was the ink part written, if you know?
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A. I can't positively state.

Q. Did you see it written at all? A. No, I didn't.

Q. It was written when the paper was produced—

at wliose instigation was the papers produced?

A. Mr. Kuzek got these two blanks—got them some-

time in December, he got them sometime.

:Mr. BBUNEK.-^She misunderstood your question.

(]. On the 9th day of March at whose instigation were

the blanks produced?

A. What do you mean by "instigation"?

Q. Who suggested it first?

A. Mr. Kuzek went and got the papers from the little

box.

Q. I want to know who suggested that he should get

them and bring them out?

A. The boys wanted to go to town; they came over

to get the lay, and my husband went and got the penciled

lease, which he had—he got the penciled lease, what my

husband had already written out sometime in December,

and Elliott wrote in this in pencil himself.

A. Elliott.

Q. Who got the blanks?

A. I think Mr. Kuzek got them ; I would not be posi-

tive about it; I think Kuzek got them out.

iQ. How many w^ere there?

A. There was three that were wrote; I think Mr.

Kuzek had more there at the cabin there.

Q. Isn't it a fact that Mr. Elliott stated at that time
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that he had some blank leases and that he would get

them?

A. He brought some over in December; he brought

some over before it was written off—I couldn't say. I

think he did say something, I am not positive; I think

he did say.

Q, As soon as Mr. Elliott said that he had got some

blanks, and would get their", your husband went and got

his blanks?

A. I think there was something to that effect; I

would not say for sure; I didn't read everything that

was said in the affidavit.

iQ. Are you positive that one of these three blanks

that were there, Mr. Kuzek had there in December, had

writing on it?

A. Yes, the one in pencil was written out sometime

in December. I think Elliott did say something about

having the blanks

—

Q. Now, I would like to have you show me in this

penciled copy what part of it was written in December?

A. I think Mr. Kuzek made it out; whether he wrote

it in December or not, I don't know; I was not present;

I could not say whether it was on the 9th of March and

dated it back, I could not swear to that.

Q. State what part of that was written when the

blank was produced.

A. I didn't see him make it out; I don't know. I

think the penciled part was made out then. I think it

was written in December; I was not there.
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Q. AYas the part that is written in ink already in

there when it wias produced that day?

A. Yes, it was, I think it was.

Q. All of it?

A. I am not positive; I think it was.

Q. You think it was all there?

A. I am not positive.

Q. Did your husband write anything in ink that day?

A. He might have; I could not say.

Q. You were there, weren't you?

A. He took the pen and wasl going- to write, and Mr.

Elliott said—he took the pencil and was going to write,

he says, "I can write that better than Mr. Kuzek can."

Q. Your husband took the pencil?

A. I could not say whether he took the pencil or pen

and ink, I could not say what it was.

Q. What part did your husband write on that day?

A. I could not say.

Q. Did he write anything that day?

A. He took the pen and was going to; I could not say

whether he wrote anything or not.

Q. Is it not a fact that your husband did start and

write a few words on the paper first?

A. He had written something there, he took the pa-

per and sat down—^he might have.

|Q. Have you got any recollection about that matter

at all as to whether he did or not?

A. I could not say whether he did or didn't; I think

he didn't; if he did, he didn't write with a lead pencil.
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Q. What makes you so certain that if he did he didn't

Write with a lead pencil?

A. I can't say whether he wrote anything or not;

he said something about writing a few words.

Q. Yon don't know whether he wrote anything or

not, but if he did, he didn't write with a lead pencil?

A. No, there is no pencil writing written in by him.

Q. How do you know? A. I didn't see him.

Q. You don't know but what he wrote some that day?

A. He might.

iQ. He might have written some, but if he did, you

didn't know it? A. Yes.

,Q. How do you know he didn't write with a pencil?

A. He didn't have the pencil in his hand.

Q. Did he have the pen in his hand?

A. I could not swear whether he did or not; the pen

and ink was on the table.

Q. If you don't know whether he had the pen or not,

how do you know whether he had the pencil?

A. I could not swear to it.

iQ. He might have had the pencil?

A. I know pretty near his handwriting anyway.

Q. He might have had the pencil in his hand?

A. He might.

il. He might have written a few words with the i)en-

cil; isn't that a fact? A. I don't see them.

'Q. Then you are positive that he did not?

A. I don't think he did.
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Q. You clou't think he did—tliat is as far as you can

go?

Q. I will show you your affidavit where it says: "And

thereupon affiant's husband got the blank lay papers,

which Mr. Elliott had previously given to him and sat

down and commenced t write." That is in your affi-

davit, isn't it? A. He might have.

,Q. When you made this affidavit, you swore that he

commenced to wHte?

A. I was not sure that he did not write.

Q. "After writing a few words, Mr. Elliott said that

he could write the lease probably better than afflant'^^

husband." Did you testify to that in your aflfldavit?

A. I think I did.

iQ. So it is a fact that your husband did write a few

words?

A. I didn't know that he did or did not.

Q. After refreshing your memory from this affidavit,

you now remember that he did w^rite a few w^ords, isn't

that a fact? A. I don't know.

Q. Did he or did he not?

A. I suppose he did.

Q. Do you remember whether he did or did not at

the present time?

A. I knew he was going to write a few words, he

might or he might not.

Q. Do you remember whether he did?

A. I could not say positively.
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Q. How did you happen to put in your affidavit, then,

this statement: "And thereupon affiant's husband got

the blank lay, papers which Mr. Elliott had previously

given to him, and sat down and commenced to write.'^

How did you happen to put that statement in there?

A. He had the paper there on the table, and writing,

and Mr. Elliott said he could write better than he.

Q. He had the paper and was writing?

A. He was writing.

Q. He was writing? A. He was writing.

Q. "After writing a few words, Mr. Elliott said that

he could wT'ite the lease probably better than affiant's

husband." Is that correct? A. Yes.

And thereupon an adjournment was taken until 9:30

A. M., July 15th, 1904.

9:30 A. M., July 15th, 1904.

All present.

BERTHA KUZEK on the witness-stand.

Mr. BRUNER.—We have the memorandum-book here

now. Do 3'ou wish to examine her on it?

(Further cross-examination by Mr. McGinn.)

Q. Mrs. Kuzek, I believe you testified yesterday that

you remember that this lease was made out on the 9th

day of March, 1904, for the reason that that day and

that night Mr. Kuzek worked for Mr. Magaha and El-

liott? A. Yes, sir, on the 9th of March.
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Q. And that you made a memorandum of the fact and

that Mr. Kuzek did work tlie day and niglit of the 9th

for them? A. Il made a memorandum

—

Q. Was not that testimony yesterday?

A. If I said anything about a memorandum, some-

thing like that.

Q. That is what you testified to yesterday, that you

made a memorandum in your book to the effect that Mr.

Kuzek had worked for them that day and night?

A. I made a memorandum, something to that effect;

that is the reason I said on the 9th that he worked all

night,

Q. Is this the memorandum that you had reference

to when you were testifying yesterday?

A. Yes, sir, made out the lease.

Q. Can you show me anywhere in that memorandum-

book anything that shows that Mr. Kuzek worked for

Mr. Elliott and Magaha upon the 9th day of Marsh?

A. Only that I can say that he worked—

.

Q. Can you show me anything in that book?

A. No, I can't show you anything—

.

Q. Now, what you have in that book is that the lease

was made out on the 9th of March?

A. It was written either the day after or the next

morning.

Q. Why didn't you testify to that yesterday?

A. I could not think of everything at once.

Q. You couldn't think of everything?
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A. On Yesterday I testified that the memorandum

was that he went to work for them.

Q. Yon said that you put down in yoiir memorandum-

book that he worked for them the ni.oht of the 9th of

March?

A. I can't say whether I did say that. I put down

that he worked—I put down the 9th of March that the

instrument was made out.

Q. Did you write that the same day the lease was

made out?

A. I wrote that the next day or the next mornino- or

the next afternoon, I didn't know which—it was on the

9th of March.

Q. What you wrote is, ''made out lease on 9th of

Jklarch." A. Yes.

Q. That is your own handwriting?

A. Yes, that is my own handwriting.

Q. Why is it that you wrote that so far back in the

book?

A. Because other things were written in this part of

the book for 1901.

(Book marked "Defendant's Exhibit No. 3" and intro-

duced in eyidence.)

Q. You are sure you wrote that in the book the day

after the lease was made out?

A. The day after somewhere

—

Q. Why did you write it there?

A. I wrote other thinsrs in there.
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Q. Have you any other reason that you wrote in there

to fix the fact that the lease was made out on that day?

A. If I have any other reason?

Q. Yes.

A. If I had, I don't know whether I put it down or

not.

Q. You don't know whether you had any other rea-

son or not? A. Only as I stated before.

Q. What was that?

A. That I put it down. That on the 9th on account

of Kuzek working that night and afternoon—of course,

I didn't put it down on the paper in this memorandum,

but I asked Elliott to get the "Nugget" for me that

night.

Q. You put this memorandum of the fact that the

lease was made out on the 9th day of March down so

that you would know that was the night Mr. Kuzek

worked for them, Elliott and Magaha?

A. Something to that effect.

Q. If he wanted to keep a memorandum of that fact,

why didn't you put that in your memorandum book?

A. I could not write everything.

Q. Why didn't you just say that Kuzek worked for

Magaha and Elliott the night of March the 9th?

A. T couldn't write everything.

Q. Don't you think that would have refreshed your

memory better than to write that the lease was made

out March the 9th? A. It might and it might not.

Q. Is this all in your handwriting?
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A. Some of it is mine and some of it is ]\Ir. Kuzek's

and some somebody else.

Q. Whose handwritino- is that?

A. Some of this is Kuzek's writing. He sometimes

spells his words wrong and I wrote over his writing;

some of them are his figures. This is my writing—this

is my writing. I corrected some of his—I corrected

some of this.

Q. Are the figures all in his handwriting?

A. I could not swear that they are all his figures.

Q. Are they yours? Will you please point out yours?

A. Some are mine; I would not say positively.

Q. How about that "75" right there; on this page

"April 5, 1901" at the top. Whose figures are those?

A. I wrote that.

Q. Right here, I mean. Whose figures are these?

A. I could not say positively whose figures these are.

Q. Are they yours or Kuzek's?

A. I couldn't answer.

Q. Can't you positively answer whether that is your

hand^Titing? A. I could not say positively.

Q. Whose "5" is this at the top in "150'*?

A. I could not say whether that is Kuzek's for sure.

It looks as though it might be mine. I would not posi-

tively say that. I would not say whether that 100 is

mine. I could not say; it looks like mine.

Q. Look at this "75," where it says "1 sack coal

—

75"; whose handwriting are those?
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A. I could uot say; it is mine or Kuzek's or some-

body else's.

Q. This is your memorandum-book?

A. There is something that I don't know anything

about, the first part, who wrote that whatsoever.

Q. You know who wrote this in the book "April 5,

IOOj"; that is either in your writing or Kuzek's?

A. Tliat is mine—I could not say whether that is his

or mine.

O. Either one of the two?

A. I could not say whether it is his or mine.

Q. I show you again the account on page which is

marked "April 5, 1901," state what that account is?

A. Yes.

Q. Is that the account that was kept either by you or

Stanley Kuzek?

A. It is somethings wrote dowm; I couldn't say now

what it is; it is plenty long time ago and I can't re-

member Just exactly what it is.

(Question read.)

A. Yes, sir.

Q. Didn't you testify a few minutes ago that this

writing is what you had written over his?

A. He couldn't spell some words, he spells wrong;

I know that I had written this.

Q. Y^ou wrote that there (indicating)?

A. Y^es, I wrote that.

Q. That was an account that you kept?

A. That I wrote down; I can see it is written there.
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Q. Yon knew what yon were doinc; wlien yon wrote

it? A. I wrote part and he wrote part of it.

Q. The two of yon wrote it? A. Yes.

Q. There is notliin^- fhcre bnt what wa^ written by

one or the other? A. I conkl not swear to that.

Q. Did you write that word ''sacks"?

A. I wrote the balance.

Q. Who wrote the balance?

A. I think Knzek wrote a part.

Q. Did yon write these figures, jon or Kuzek?

A. I couldn't say.

Q. Is there anybody else's v^Titing there?

A. There are other things in here that I wrote—that

I couldn't say.

Q. Did anybody else keep any accounts in here?

A. I couldn't say; they might have kept some ac-

counts there.

Q. You wrote over it?

A. I might have written this or this, I couldn't say.

Q. You added it up?

A. I couldn't say that I added it up.

Q. You know you wrote the "sacks," part of this,

Did somebody else put the figures in?

A. I suppose so.

Q. Who did add it up? A. I couldn't say.

Q. You don't know very much about this page?

A. Not so very much.

Q. You wrote a good deal ot it yourself?

A. I wrote what is written along here (indicating).
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Q. Why did you say Mr. Kiizek wrote it if you dou't

know anything about it?

A. I didn't know anything about it. I knew the word

was spelled wrong.

Q. You were anxious to have all tlie words spelt right

in this private account?

A. I wasn't particular about it,

Q. You have gone over eight or nine or ten of the

words, haven't you? A, I wrote over them.

Q'. Who wrote what was there before?

A, I suppose Kuzek wrote some words here.

Whether he wrote the figures or not I would not say.

He must have written some; I couldn't say.

Q. He wrote some of tlie words. You don't know

whether he wrote some of the figures?

A. I don't.

Q. You think somebody else got the book and wrote

some of the figures there?

A. There might be such a thing.

Q. I show you another page which is marked at the

top, on the second line of it is ''1 rolled oats." Whose
writing is that? A. This here is mine.

Q. What is the first line?

A. I don't know what that is.

Q. The first line you don't know anything about, the

second line you wrote? A. Yes.

Q. If you don't know anything about wiiat is on the

first line, how did you happen to write the second and

then have it added up?



142 Stanley Kuzek vs.

(Testimony of Mrs. Bertha Kuzek.)

A. Where is it added up, this here?

Q. Yes.

A. I don't know what that is.

Q. Do YOU know what that page is?

A. Items of something.

Q. Items of what? A. Provisions.

Q. Who wrote it—did you write all of it or not?

A. I wrote some things.

Q. Point out what parts you wrote?

A. I don't know whether I wrote that or not; I

hardly think I did write this.

Q. The second line you wrote? A. Yes.

Q. Did you AYrite the balance of it?

A. No, I don't think I did.

Q. You just wrote one line on that page?

A. I believe I wrote that.

Q. Pointing to the third line at the bottom—who

wrote the balance of it?

The COURT.—Did you write that?

A. No, I didn't.

Q. Who wrote the balance of it, Mrs. Kuzek?

A. It looks sort of looks like Kuzek's writing, this

part here.

Q. Confine yourself to that page; do you know who

wrote the balance of it except that one word?

A. Kuzek wrote this. I am not certain that he

wrote that.

Q. Did he write it?
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A. I can't say; it is kind of mixed up there; I can't

say whether he wrote it or I wrote it.

. Q. Did anybody else have any knowledge about this

account to write this?

A. I couldn't say the book has been in the cabin; sev-

eral people has been in there.

Q. Do you think anybody else has been writino^ any-

thing in there or not?

A. If I am not mistaken, I wrote that (indicating).

Q. You think if you are not mistaken you wrote the

"5"? A. Just part of it.

Q. Not the figure but some of the letters?

A. I am not sure but what I wrote the figaires or not.

Q. You are not so sure—what is that, 48 or 78?

A. 48—I am not sure, I think that is part of my writ-

ing.
I

Q. What is that? Do you think that is your writing?

A. I can read that, "1 tomatoes."

Q. Did you write the figures after that?

A. No.

Q. Just the written part? A. No.

The COURT.—^Did you put any of the figures down

there? A. I am not positive.

Q. These are the only figures that you think you

might have put down. These are the only figures on

ilsat page that you put t^here except the 48?

A. I couldn't sny whether I put that down or not. I

hardly think I did; I am not positive of that either.
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Q. You only put the "48" down and you are not posi-

tive of that? A. I am not positive; no.

Q. Now, what was on this page that you have torn

out immediately prior to "Nome, June 13th, 1901"?

A. I don't know.

Q. Wasn't it just torn out yesterday?

A. I don't know.

Q. Do you know when it was torn out?

A. No, I don't know anything about it. If it was

done I didn't know it.

Q. If it was done, you didn't know it?

A. No, sir.

Q. I show you again the figures on page of "April 5,

1901" at the top, and the figures 1 "sack coal 75."

Mr. BRUNER.—Objected to on the ground that it has

already been gone over.

Q. "1 sack coal 75"; did Kuzek write that?

A. He might.

Q. I will ask you if you know who wrote it?

A. I am not positive; he might have wrote that.

Q. Did you write it?

A. No, I didn't write that; I wrote some of that; I

didn't write that.

Q. Confine yourself to the figures "75—1 sack coal";

did you write that? A. I did not.

Q. Did Mr. Kusek write that?

A. TTo might have.

Q. You didn't see him write it? A. No.
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Q. Don't you know his handwriting?

A. It is mixed up.

Q. The "75" isn't mixed up?

A. lie mi<:!^lit have wrote it.

Q. That is the best you can say?

A. He might have wrote it.

Q. Did you ever see Mr. Elliott's handwriting except

in these leases? A. No, I can't say I did.

STANLEY KUZEK, called in rebuttal, testified as fol-

lows: «

I am the plaintiff in this action, and am the husband

of Mrs. Kuzek who has just left the witness-stand. I

have known Charles F. Magaha about a year and Mr.

Elliott since last fall. I am the owner of Marion Bench

Claim No. 2. I let a lay to Mr. Magaha and Elliott, of

the Marion Bench Claim, which was reduced to writing

on the 9th of March, 1904. Mr. Elliott wrote it in the

Ijresence of Mr. Magaha, Mrs. Kuzek and myself, in my

cabin on the Marion Bench Claim. I wrote part of this

paper in ink. I wrote "5" 2 December" and "3" in 1903,

"Stanley Kuzek, Nome, Cape Nome, Marion Claim." I

didn't spell this right "J. P. Ctirrie 12 July 1899—1—0^

August—^1899^—87—XVI—Nome"; that is all I wrote in

this. I wrote this if I remember right, that evening

when I got those blanks. When Mr. Magaha brought

some lumber up the first time to put up the cabin, I sent

down and bought the blanks, and when I was alone in

the evening, I started to draw them up, but I thought I
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could not make them out as well as tliey ought to be,

and I just put the recordino- dates and things there and

then I put them in an envelope and thought I would

leave them until some other time; all that I have just

been reading I wrote in there that time, and I think that

was on the 5th of December.

Q. You state that you all met together on the 9th

of March. Now state exa»:iiy what took place at that

time?

A. At that time Mr. Elliott and Magaha came to

my cabin—it was shortly rJter dinner and I wanted to

get my paper. I asked him if I should go with them

to town to draw up the paper and they said it was nec-

essary—"we will draw it up ourselves." I says, "You

can draw it up; I started it up and didn't make it com-

plete"; and Mr. Elliott says, "I can make out the

paper." I says, "All right." I had the paper in my
house; I sat down to begin—^fr. Elliott sat down along-

side of me; I passed him this paper, he looked at it,

and so we decided to draw up the draft with a pencil.

So he did draw up the draft with the pencil and then

took another clean blank and wrote out the paper

with a pen and ink. After he did write it out then he

says, "I have to change the line about sluicing," but he

says: "It is the same meaning, anyhow." I looked

that up, I says, "I didn't think that makes much differ-

ence." He says: "I just shortened it up." The he read

liie i>aper over ;nid lunulcd il to me. 1 looked over it.

Jle read it aluud and then he handed it to me, and I
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looked the paper over and handed it to my wife, and

she read it and I held this paper in my hand to see that

it all compared. It seems it all compared pretty well

except this part, changed about sluicing the dump, and

T thought that didn't have any effect in the paper.

Then I signed, :\[r. :Magaha signed and Mr. Elliott

signed, and I asked if I should call some of the other

men to sign as a witness, and they said, "]Mrs. Kuzek

can sign as a witness." I said, ''That is all right; that

is satisfactory"; and so she signed as a witness. Then

I handed him the tliree blanks and asked him to draw

\\\) a copy for me, as is usually drawn up, a duplicate,

and ^[r. Elliott looked at the clock and he says, "I don't

think I have that iiiuch time to spare; I will draw up

the paper to-morrow for you." I says, "That is all right

—that is satisfactory"; and he says, "We have to meet

some parties in town shortly after noon." I says, "That

will be ail right." They hired me to take off the boiler

for them while they went to town; they went to town

and I took care of the boiler for them that afternoon

and that night till morning. They took the paper with

them and I kept the pencil draft. When I asked Mr.

Elliott to draw up the copy for me he says, "You keep

this memorandum; I will draw up the copy to-morrow."

He did not draw up the copy until about the 4th of

April.

Plaintiff's Exhibit No. 2, the duplicate, was drawn

up in my cabin by Mr. Elliott; Mr. Elliott, Mrs. Kuzek
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and myself being- present. Mr. Elliott came to the

cabin, sat down, and pulled the paper out of his coat

pocket, and I brought the bhmks for him and he spread

out his paper and filled up the blank according- to his

paper; after he had finished he read it over, and when

he was through reading he passed both papers to me
and he says, "You look over it; they are both right."

I compared them and loohed over them to see that the

tAvo were alike. I handed the second one—we call the

duplicate—to Mrs. Kuzek, and I held the original while

she was reading it over; v, hen she was through she

passed it over to me and I signed it, and Mr. Elliott

signed, and I suggested that I go out and get Mr. Ma-

gaha from the boiler-room and get him to sign; and Mr.

Elliott says, "It don't make any difference; he might be

busy; he can sign it to-morrow morning." I says, "All

right," and Mrs. Kuzek signed as a witness, and that

was all that was done that evening. Mr. Magaha signed

the next day, shortly after dinner; to my best recollec-

tion and rememberance he read it to himself; I then

put the duplicate away Avith other papers in my box.

In about a week or so I sent it to town by Z\Irs. Kuzek

and she placed it on record; I also kept the pencil mem-

orandum. Mr. Elliott took the original along with him

as before. I first heard of the loss of the original paper

on the 23d of May. It was in the counting-room of the

Alaska Banking and Safe Deposit Company, in the town

of Nome; :Mr. Cowden, Mr. Elliott, Mr. Magalia and my-

self being present. I showed the duplicate to 3Ii'.
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Cowden, and Mr. Cowden said I was to have 25 per cent

aceordino" to the terms of the duplicate lease.

Q. In paragraph IV of the original lease, what fig-

ures or letters were inserted in line one of said para-

graph after the words "or assigns"?

A. After the words "or assigns" was the figure "75."

Q. Are you or are you not able to state that that

is an exact copy of the original lease?

Mr. ORTON.—Objected to as not a proper question;

it is for the Court to say Avhether it is or not.

The COURT.—Objection overruled.

A. It is the same; when Mr. Elliott filled up the

duplicate and passed both papers to me, he says, "Look

over them; they are both alike."

Cross-examination.

(By Mr. ORTON.)

Q. Mr. Kuzek, I show you the docunient here which

is marked Plaintiff's Exhibit No. 3, which has been iden-

tified as the draft of lease; you are familiar with this?

A. Yes, sir.

Q. Now, when did you write that part of it which

is written in ink?

A. I wrote that about the 5th of December.

Q. All of it? A. Ail of it in December.

Q. All of it was written in December and about the

5th of Deceraber? A. Yes, sir.

Q. You are absolutely positive about that, are you?

A. Yes, sir, I am very much so.
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Q. That you wrote it on or about the 5th of Decem-

ber? A. Yes, sir.

Q. When you produced it on tlie day that the orig-

inal lease was drawn up it had written in it just the

writing that is in ink on it? A. Yes, sir.

Q. That is a fact, is it not?

A. Yes, that is a fact.

Q. You started in, did you not, and v/rote a little

more yourself?

A. I sat down and opened the ink bottle. I pulled

the cork out and dipped the pen in, and there was more

paper on the table, and I tried the ink or the pen, what-

ever you might call it, and then Mr. Elliott took it and

he said he was going to write this over anyway, and

he filled it out with a pencil.

Q. I will ask you if that is your signature, Mr.

Kuzek? A. Yes, sir.

Q. You remember signing that affidavit?

A. Yes, sir.

Q. You read it over before you signed it?

A. Yes, sir, must have.

Q. I call your attention to this part of it, "Affiant

further states that the defendant Elliott had a number

of blank mining claim leases down at the mine, and

that when they concluded to enter into a lay he told

the defendants that they had better take the blank

leases and all go up town and get a lawyer to draw

them up, but that Billy the Horse (Elliott) said 'No'
;
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that they coukl fill ont tlie blanks. Affiant then sat

clown and Avrote a few words at the top of the lease,"

A. There was writing at the top of the lease. I had

reference to this here—what is written here.

Q. Didn't yon testify in yonr affidavit, "Affiant then

sat down and wrote a few words at the top of the lease^'?

A. I testified with reference to this that I had wrote,

to this—it wasn't written at the same day. I mig-ht

say I wrote part of it.

Q. Then this is not true in your affidavit when you

say—start here—"Affiant then sat down and wrote a

few words at the top of the lease; then the defendant

Elliott took the paper and wrote in lead pencil."

A. He did.

Q. That is not true that you wrote a few words on

that day?

A. I don't know; I w^rote a few words on another

paper at the time this was filled out; that was my writ-

ing.

Q. Will you please explain how you happened to

explain this in your affidavit, why you put this in your

affidavit, if it is not so, the words "wrote a few words

at the top of the lease''?

A. I might have been mistaken in my memory then.

I didn't explain it, I know. I was worked up at that

time, and my head wasn't clear, and I would not remem-

ber all other things.
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Q. How did your attorneys happen to pnt that in

there of you didn't tell them that?

A. Maybe the attorney will say the thing different

from what I will tell it to him; you know that very well.

Q. This is not true in your affidavit then, "Affiant

then sat down and wrote a few words at the top of the

lease."

A. Not in this form; it is not true in this form; it is

true the writing- was at the top.

Q. It is not true that after writing a few words the

"defendant Elliott took the paper and wrote in lead

pencil, filling up most of the blank."

A. Not in this form; it is true he filled up part of

the paper.

Q. I will ask you to state whether or not you wrote

anything else on the paper at the time, exhibit 3?

A. No, sir.

Q. Did you write that "1903" right there?

A. That is a thing I would not swear; you can test

me by my writing.

Q. You might have written these figures "1903"?

A. Mr. Elliott's handwriting is very similar to mine.

You see he filled up this and I left it blank.

Q. Mr. Elliott's handwriting and yours are very sim-

ilar? A. To a certain extent.

Q. State whether or not you wrote that "1903"?

A. That I don't remember; it looks very much like

mine.
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Q. It looks very much like that?

A. Yes, to a certain extent.

Q. You would not swear but v.hat you wrote that

"1903/* will you?

A. I would not swear whether I did or not.

Q. So it is possible that you wrote some of the pencil

words on that paper.

A. To my best memory, I dou't remember that I

wrote with the pencil.

Q. Now, the 1903 is written in pencil?

A. Yes, sir.

Q. You would not say that you didn't write that, will

you?

A. That I could not swear to, whether I did or not.

Q. Look at the word "Xovember" written on the

second line of the first paragraph, and say whether it is

not a fact that you wrote that word "XoTember" there

which is written in pencil?

A. I just stated that I don't remember that I used

the pencil; of this I am positive. I intended to fill it

out with ink, and I don't remember using the pencil on

it. About this word you say "1903 and November," I

don't remember using the pencil.

Q. Is not it quite possible that you wrote this word

''November"—it is quite possible that you wrote that,

is it not? Don't it look like your hand^Titing—isn't

that *'R" just the same as the "R" at the end of "Decem-

ber" up here?
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A. My best recollection is I don't remember using

tlie pencil on it.

Q. You might bave used tlie pencil, might you not,

on this, Mr. Kuzek?

A. No, I don't remember of using the pencil; I re-

member using ink.

Q. You might have written a few of these words in

pencil? The 1903 you already said you might have

written that. Isn't it a fact that you might have writ-

ten the word "November"—it is quite possible you

might have written the word "November"?

A. It might be possible.

Q. Yes; now Ave come down to the word—take the

figure "15'' between the words "the" and "day" in the

first line of paragraph first, right there; isn't that your

writing there? This "15," this "15" right here is the

one I am talking about. A. I would not say.

Q. It looks like your writing, doesn't it—that "15"?

A. I had done no writing on that paper; it looks

similar to no letters.

Q. It is quite possible that you wrote that "15" also,

isn't it? A. I would not say that I did.

Q. Or that you didn't? You would not say that you

didn't?

A. To the best of my memor3'—I remember I filled

it up—the ink—whether I put any more with the pencil,

I don't remember that.

Q. It is quite possible, however, that you did?
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A. I don't think so.

Q. You stated that it is possible that yon wrote this

"1903"— it is quite possible that you wrote the "15"?

A. No, I don't think so.

Q. You think it is not possible that you wrote the

"15"?

A. Not to my best memory—Mr. Elliott filled it out

in pencil.

Q. You are not willing- to swear positively that you

didn't make the word "15"?

A. I would not swear either way for this matter

what I don't positively know. My best memory is that

1 started out to fill up the paper with the ink, and he

thought he could fill it out better, and he filled it out

himself altogether.

Q. Come down to the word "legal" in the fourth par-

agraph; that looks like "h-e-s," did you write that?

A. No, sir.

Q. You are positive of that? A. Positive.

Q. You are absolutely positive about that?

A. Yes, sir.

Q. And this "75," did you write that?

A. No, sir.

Q. Y"ou are positive of that?

A. Positive, yes, sir.

Q. Don't that look like your handwriting, this "75"?

A. A good many writing there looks like mine; it is

similar to it. I could show you some receipts—I could
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produce you the man that will show you writing very

niufh like that.

(Question read.)

A. It looks similar to it.

Q. I show you "75'' in this book "April 5"; did you

make that "75"—did you write this?

A. Let me see.

Q. Did you write this—that is your handwriting,

isn't it? Go ahead and examine it.

A. All this writing-—I see a few words—we have

several of these note-books, which we bought with some

outfits from different people, that there was things writ-

ten in already. I couldn't swear whether that is mine

or not; it is three years ago since that was written.

Q. Look at that account. Don't you remember that

account in that book? A. I don't.

Q. You don't remember it at all? Look it over and

see if you don't remember that account.

A. I couldn't tell you— I wouldn't be sure of this

—

Q. Do you recognize anything on that page with

"April 5, 1901,'' at the top? That is in your handwrit-

ing, isn't it?

A. I don't remember of these things—where it was

—

(Question read.)

A. Yes, sir, I do.

Q. Tliis line here which has "1 sack coal," the word

"coal" there and the "75"; that is your handwriting, is

it not?
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A. That I could not tell whether it is my writing,

this "75."

Q. Tlie word "coal" is in your handwriting?

A. That I would not swear to as I never make this

kind of an "s."

Q. That has been written over by your wife. She

has testified to that. Isn't that a fact, that this word

"sack" is not iu youi- handv>'riting—that that has been

written over? A. Yes, it lias been written over.

Q. The word "coal" is in your handwriting?

A. Xo, I dou't think it is. I never make a "c" that

way. I never put my "C's" this way in the same shape

as this. I start at the top.

Q. Do you testify that any of the figures are in your

handwriting at all? A. Yes, sir.

Q. You said there is something on that page iu your

hand^^Titing. Show where on that page iu handwriting

there is anything iu your handwriting. Will you now

please point it out to me? Please turn over here, the

page that says "April 5, 1901," at the top?

A. That I could not tell because I see handwriting-

similar to that—because I fool myself easy. I am not

expert in identifying handwriting.

Q. This is your book?

A. This book is one I seen before. We bought it

vsitli different outfits, and there had been some writing

in it already. I could not tell whether it is all—I am

positive it is not all my writing, either my wife or my-

self.
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Q. You recognize that book—did you ever see that

book before? A. Yes, su*.

Q. Did you ever write anything in that book at all?

A. I might; I possibly did.

Q. Find in there some place that you wrote some-

thing in that book, please.

A. That is my marking—that is my drawing.

Q. Yes, find some writing of yours. Are those your

figures? A. I couldn't say.

Q. That is at the page with ''5'' at the time; those are

not your figures?

A. No, sir; I wouldn't say that they are mine.

Q. Can you find any place in there—is there any

writing of yours in that book at all.

A. This number is "9." I make a funny ''9"; that is

mine.

Q. That "9"—you made these words where it says

something—"May, 1901"—you mean the day that you

wrote that? A. No.

Q. You don't know?

A. This "9" looks similar to that; it is not my Avrit-

ing.

Q. Is the "1901" your writing?

A. No, it is not; no, sir.

(>. See if vou can find anvthino- else written in that

book at all?

(>. I show you another pnge from this book Avhich

may be identified as having "1" something with the fig-
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lire ''23" on tlio to]) line, and I will ask yon whether or

not any of that page is in your haudwritiug?

A. It looks similar to my writing.

Q. This is your book, isn't it?

A. My wife has been keeping more or less this book

in her possession; I don't remember.

Q. I call your attention to the words "3 hams," I

think it is; isn't that your writing there?

A. I wouldn't swear that it is my writing.

Q. It is not 3^our wife's writing?

A. No, I don't say it is lier writing,

Q. Is it not a fact that you wrote that and can re-

member that? A. I am not positive.

Q. What is your best judgment—your best recollec-

tion?

A. I could not state that I wrote this because I have

not had the book in my hands for so long a time I don't

remember.

Q. Did you ever have this book at all?

A. I know it was brought from Seattle from Cooper

& Levy?

Q. Did you ever see it before? A. I seen it.

(}. Did you ever write anything in that book?

A. I don't remember.

(>. You don't remember whether you did or not?

A. I don't.

Q. I^id y(m keep any accounts there?

A. That I don't remember, as I told you first this
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book came in my possession from somebody—somebody

had it before.

Q. Can you tell your own handwriting when you see

it?

A. I am not an expert. I have seen other handwrit-

ing that is identical with mine.

Q. Whose handwriting did you ever see that was

identically the same as yours?

A. A fellow by the name of Howard; he was working

for me; his figures would pass for mine just exactly.

Q. now about his writing?

A. And his writing pretty much, some little differ-

ence, especially capital letters; he used a different

sliape.

Q. You are not able, are you, to look in your own

memorandum-book and state whether or not that was

written by you?

A. That is not my own; of course it was in my house,

Mrs. Kuzek sometimes used the memorandum. I don*t

remember whether I ever had anything to do with it or

not.
'

I ^1^1

Q. And you will not say whether this, "three hams

—

25,'' are not in your handwriting?

A. I would not swear to it.

Q. What is your best judgment?

A. I would not swear that is my handwriting, be-

cause I would not remember.

Q. Don't you know your handwriting after you see

it?
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A. There is some other handwriting that is similar to

it I see.

Q. Does that look like your handwriting-, that "three

hams—25"? A. It looks similar.

Q. Looks jnst exactly like it?

Mr. BRUNER.—We will admit it is his handwriting

for the purposes of this ease.

:Mr. ORTOX.—The words "three hams 25"?

Mr. BRUNER.—"Three hams 25."

Mr. ORTON.—How about this other over here, "1

sack coal—75"? I could not make Mr. Kuzek testify that

that was his writing. Mrs. Kuzek testified that she

wrote it over the "sack."

Q. There is a question in regard to it. Is it yours,

Mr. Kuzek?

A. I don't know; there is different handwritings in

there; I couldn't tell.

Q. You would not write a page like that at one time

and have it go altogether out of your mind?

A. Maybe

—

Q. Is it or is it not?

A. That was three years ago in 1901.

Q. You don't remember that far back?

A. Not unless something unusual happened.

Q. Do you remember when your wife wrote that?

A. No, sir, I do not.

Q. You don't have any idea when she did it?
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A'. I don't know; I neyer went oyer the account with

Iter.

Q. Do you know what used to be written at this

point? A. No.

Q. I will ask you to look at this page "Nome, July

17th," which is written at the top, and say if jou wrote,

that? A. No, sir.

Q. It reads as follows: "Nome, July 17th. Received

from Mr. Kuzek the sum of ^10.00 in full payment for

two days' work.'* Signed by a man by the name of Mc-

Neil? A. It seems to be his handwriting.

Q. Is it his handwriting all the way through or not?

A. It seems to me; I could not tell now.

Q. You don't know whether it is his handwriting or

yours? A. It is not my handwriting.

Q. What was written on the opposite page before it

was erased? A. I don't know.

Q. You are not able to recognize your own hand-

writing. How are you able to state to us that the word

immediately before "legal representatiyes" in exhibit 3

was not written by you, if you don't know your own

handwriting?

A. Because I don't remember using the pencil on

this instrument.

Q. You don't remember whether you did or not?

A. I remember writing with ink.

Q. You didn't write anything with ink, or if you did,

you don't remem'ber,and you don't remember whether

you used the pencil or not; so how are you able to state
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lositively that you didn't write this word before "legal

representatives," "his"—supposed to be "his"—what-

ever the word may be. Isn't it a fact that you make an

"h" like that? A. It looks similar to it.

(}. It looks similar to your "h"? A. Yes.<

Q. You always make an "h" just in that fashion?

A. Sometimes, not maybe. I write different on ac-

count of not writino- for a long; time—sometimes when

I am not usino- a pencil or a pen for some time when I

am working- and have to write, I make a different letter

than if I get used to writing.

Q. I will ask you to look at the "h" in this word "3

hams—25." That is admitted to have been written by

you, and I ask you if that "h" isn't very much like the

word that I just showed you? A. It looks similar.

Q. When you look at these two words here, this

word "ham" and this word "his'' or "h-e-s," and examine

them, don't you think it very likely that you wrote

this word "h-e-s"? Look at this "h" here and this one?

A. This "h" is different; it is rather more crooked

this way; it is a little drawn down; it looks like this

one.

Q. You are not able to state positively that you

didn't write it? A. I could not state positively.

Q. You could not state positively that you didn't?

A. To my best knowledge, I stated that I didn't.

Q. You are not positive about it?

A. What do you mean?
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Q. You are not positive that you didn't write that

—

you might have -SNTitten that?

A. I am positive that I didn't.

Q. You are absolutely positive that you didn't?

A. What do you want to get at?

Q. Are you absolutely sure that you didn't write

that word "h-e-s"?

A. That is my best memory; I never used the pencil

on this paper.

Q. You admit that you might have written this

1003, that you admitted?

A. I told you it looks similar to my writing.

Q. You already told me that it was possible that you

might have written it. Didn't you testify that this morn-

ing? A. I testified that it looked similar.

Q. Didn't you testify this morning that it was possi-

ble that you wrote that 1903?

A. When you asked me that time I allowed myself

to repeat your word, it was my intention

—

Q. Isn't it a fact that you testified this morning that

It was possible that you might have written the pen-

ciled figures "1903" in that paper; didn't you testify to

that this morning?

A. I told you to my best memory that I didn't use

the pencil.

(Question read.)

A. Perhaps I did, because I was mixed up when you

use so many terms; I repeated your words.



Charles F. Magaha and Williain JJUiott. 1G5

I Tostimony of Stanley Kiizek.)

Q. At this time have you changed your mind and do

yon know that yon didn't write that "1903"?

A. My best memory is I don't think I used the pen-

cil on this paper.

Q. I want to know whether or not you know that

you did write it or did not? A. I wrote this.

Q. I am asking you about this. Please confine your

answer to this one. I am asking you if you are abso-

lutely sure that you didn't write this 1903?

A. I don't think I did.

Q. Yes or no? A. No, sir.

Q. You are absolutely sure that you didn't write the

word "h-e-s" immediately before "legal representa-

tives"? A. No.

Q. You are not absolutely sure? Are you absolutely

sure tliat you didn't write the figures "75" in the first

line of paragraph fourth? A. No, sir.

Q. I will ask you if it is not a fact that the figure

"75," being the last figure at the end of the first line of

paragraph fourth of exhibit 3, looks exactly like the

figure "75" after the word "coal" on the page of this

memorandum-book, which has "April 5, 1901"' w^ritten

at the top? That "75" here and this "75" here, if they

don't look exactly alike?

A. It looks by looking at it simply—it looks alike,

but as I explained before, the "7" is drawn from the

shoulder and there is a slant—more slantways; it is

sort of cut off—it is sort of cut down, cramped, this way,

and this is more longly drawn.
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Q. You don't think they are alike?

A. If I look at them quick, yes.

Q. now about the "5's"? Don't they look alike?

A. The "o's"; let's see. No, sir, they are not.

Q. They don't look alike?

A. No, they are not; let's see if I can explain that.

The "5" in the book is more rounded up on the bottom,

and this here is about half drawn this way (indicating).

Q. You are looking at the wrong "5."

A. That is just the same; this has a very little turn

and this here has quite a turn.

Q. Isn't it a fact that you always make a "7" by

making three strokes by starting upward this way and

this at the finish, making three strokes to the "7"?

A. I do sometimes.

Q. Don't you always make the stroke that way?

A. In making the "5"

—

Q. And in making the "5," don't you always connect

the tail right to the top of the letter? Don't you al-

ways do that? ^
'.

A. I try to do the best I can; yes, sir.

Q. Isn't it a fact that you always write the figure

"3" as it is written in the second line of the first para-

graph of exhibit 3, after the "190"?

A. I would not say that I do. •

Q. You would not say that you don't?

A. My memory is I don't.

Q. You are not sure that you don't?
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A. I say that to my best memory; I think that is

];hiin.

Q. Yon are not absolutely sure, are you?

A. No, I would not SAvear; I am not sure of anything^

except death.

Q. That is the only thino that you are sure of?

A. Yes, sir.

Q. You are sure that you wrote the ink part there?

A. Yes.

Q. Tben that is one thing that you are absolutely

sure of? A. Yes.

Q. So you are mistaken when you said that you are

only sure of death?

A. Anything that I am not sure of; I would not say

that, I am sure; I am sure that you will die.

Q. Y^ou are equally sure that you wrote this ink?

A. Yes, sir.

Q. Equally sure? A. Equally sure.

Q. Isn't it a fact also that you wrote the word "No-

vember" that is immediately before the letters "A. D."

in this first paragraph?

A. No, sir; I don't remember that. I could not say

that I did.

Q. After Mr. Elliott had written out this original

lease, he read it out loud, did he? A. Yes, sir.

Q. And you held this draft or copy of it to see that

they were alike? A. Yes, sir.

Q. Y^ou found them alike?
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A. Yes, sir; except the few words at the last that

Mr. Elliott said were differentia few words about sluic-

ing the dumps.

Q. That was the only difference in the two?

A. There was nothing, sir; that would injure the

paper.

Q. Take this draft. I will ask you to state if it isn't

a fact in this one, it says "15 day of November," and here

it says "10th day of December." How do you account

for that discrepancy if they were alike? How do you

account for that if you say they were alike?

A. That was the third paper when that was written.

Q. This third paper was exactly like the other one,

was not it a copy, these two?

A. To tell the truth, the important part, as to about

the percentage and the time of the lay, that was what I

was watching most.

Q. Now, if you held one paper and compared it, while

the other was read, and afterwards read it, how do you

account for the fact that they are different at that point

if they were originally alike?

A. He drew my attention to this, when I come to

think of it. Mr. Elliott said when he was looking at it

—

when we decided to date it the 5th of December—h.i

said he didn't come on the ground in possession till

about the 10th, so he wrote 10th, I believe, in the orig-

inal, and cpied it the same way in this, the 10th of

December. I knew those changes were not important;
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they ^oiild not injure the agreement; and this agree-

ment, as to the percentage and the time of the lay, they

agreed in these papers.

Q. Now, isnH it a fact that the paper yon held in

your hand and the original were not exactly alike; they

were different in this particular, that this written part

down here

—

A. The written part to this lay I didn't care to dis-

pute over because that was past time already.

Q. Now, you don't know when you held this draft

that these figures were in here and that they were not

in the original?

A. I supposed he didn't put that 1903 because he was

making this in 1904; in April this was drawn up.

(^ Why was this "1903" inserted in the draft at all?

A. Because this was drawn up beginning "1903," re-

ferring to the 5th of December.

Q. So you didn't know when you were reading over

the original, when you got the word "1903" there, that

they were omitted?

A. As I say, I didn't consider that w^as—I never ex-

pected any trouble whatever. If I was expecting any

trouble I would have watched that wording and had it

to be perfect.

Q. At whose suggestion w^ere the words inserted in

this that the claim w^as to be worked with at most eight

men?

A. Yes, sir; that was inserted—that was important,
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about how many men to work. I didn't want to give

them the right to hire a hundred men or whatever they

could to work out the whole claim, because I limited

them as to the number of men they could work, and I

limited the time. I was looking especially about the men

and the percentage and the time which they were to

keep the ground,

Q. Your idea was that you were getting such a small

percentage that you didn't want them to work more than

eight men?

A. I considered eight men a big crowd on that kind

of ground. My idea was that they was working on a

small percentage and to give them a big crowd of men to

work, to take out this way

—

Q. Why did you limit the number of men if you

wanted them to have a big crowd?

A. I might just as well give them the whole thing if

I didn't limit them.

Q. You expected that the cleanup in the spring

would be 125,000?

A. I didn't expect any such a thing; there was people

talking about that.

Q. Billy had told you that he thought there would be

125,000, hadn't he?

A. I was not positive. It is hard to estimate what

a cleanup will be.

Q. What did you think the cleanup would be at that

time? A. It was simply from thinking,

Q. What did you think?
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A. Sometimes I might think there would be $100,000

in the claim.

Q. Did you think at that time that the cleanup was

going to be |100,000? A. No, sir; I didn't.

Q. What did you think the cleanup was going to be

at that time?

A. I thought if the ground held out well, until, say,

June or the latter part of May, the cleanup would be

between twenty-five and thirty thousand.

Q. And your share of that would be three-fourths

then? A. Yes.

Q. You didn't count on the fact that you believed

these laymen w^ere going to clean up between twenty-five

and thirty thousand dollars in the spring, and that your

share of it would be 75 per cent, and that you still have

the claim left—you were willing to sell the whole claim,

together ^ath another claim for |25,000, and only take

f3,000 cash; that is a fact, isn't it?

A. I was expecting that—I was not sure of it—I al-

ways figure that one bird in the hand is better than a

dozen in the bush.

Q. You knew that you were to get 75 per cent of

what came out of the dump?

A. I didn't see the gold come out.

Q. You didn't see the gold?

A. That was in the dump; I didn't know how much.

Q. You panned the dumps?

A. I did some panning from samples that were taken

out of the buckets.
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Q. You thought it was better thing to get in your

hand the |3,000 in cash, was it not?

A. And the rest of it was to be a short payment

—

to get $3,000 in my hands and also the claim until it was

paid; I was to have security on the claim.

Q. You expected to get $3,000 in cash; then you were

willing to accept your share of the cleanup to apply on

the $23,000? A. Yes, sir.

Q. You believed there was going to be between

twenty-five and thirty thousand dollars cleaned up from

the dumps, and you were willing to take—you were also

expecting to take the royalty and apply it on that

$23,000, to secure you, did you not—whatever camie out

as royalty was to be paid to you also?

A. I would keep the claim in my possession until it

was paid.

Q. You were to get $3,000 in cash?

A. Yes, and also short time on the balance.

Q. And also to get 75 per cent of the cleanup?

A. Yes, sir.

'Q. Now, at that time, didn't you expect the $3,000,

and the 75 per cent of the cleanup would amount to

$23,000?

A. That was simply business—suppose your pay

didn't hold out, then you didn't clean up that much.

Q. You would have the claim left besides?

A. Then I had the $3,000 down, and if they didn't

make the payments, then I had the claim left.

Q. you never had much confidence in this claim?
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A. I had that much confidence in 1902—that I held

the claim since 1902.

Q. You felt confident that the pay was going to hold

out and that you were going to get 75 per cent of the

cleanuiD

—

A. Yes, sir, I did.

Q. You felt pretty confident that the cleanup was

going to amount to between twenty-five and thirty

thousand dollars, didn't you?

A. I thought if the pay held out, I say, and if it

didn't, it wouldn't.

Q. You were confiideut that the pay was going to

holdout? A. Yes.

Q. And, therefore, you must have been confident that

the cleanup was going to be twentj-flve or thirty thou-

sand dollars? A. Yes, but I wasn't sure.

Q. You were absolutely sure that 3^ou had confidence

in it? A. I had confidence in it.

Q. Notwithstanding that fact, then, that you were

to have three-quarters of the cleanup, and you felt con-

fident that the cleanup would be that much, you were

willing to sell the whole claim for |23,000, together

with another claim, aud accept payment in the manner

stated?

A. The other claim didn't amount to much—and even

on that claim there wasn't a great deal left.

Q. You didn't expect these laymen to work the entire

claim out, did you?

A. They worked out half of the good pay or more,

as far as I know.
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Q. You expected them to work out half or more of

the good pay? A. Yes.

Q. At what time were you speaking when you state

on direct examination that this claim is the richest

claim in that vicinity—^when did it become known to be

the richest mining claim?

A. It became known to my knowledge in 1902, the

early part of the summer or rather the beginning of the

winter.

Q. That was the early part of the summer when?

A. 1{>02.

Q. Ever since then you have known it was the richest

mining claim in that vicinity? A. Yes, sir.

Q. You knew that in the fall of 1903, did you?

A. 1903, yes.

Q. What time of the day was this original lease

drawn up? A. Shortly after noon, after dinner.

Mr. BRUNEI!.—Object to the question on the grounds

that this matter has been very fully gone into before on

this matter.

The COURT.—Objection overruled.

Q. What time did you finish it?

A. Shortly after commencing; it didn't last very

Ions:.

Q. It was about 2 o'clock in the afternoon when you

got through? A. Yes, about that time.

Q. 1:30 or 2 o'clock; about 2:30. wasn't it?

A. I would not say the exact time; it would not be
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half-past two, because Mr. Elliott and Magaha was to be

there at 3 o'clock in town. I could not say; it was some-

where 2 o'clock—whether after or before I could not

state.

Q. It was after 2 o'clock, wasn't it?

A. It might have been after 2.

Q. As soon as you drew it up, Elliott and Magaha

came to town with it? A. Yes, sir.

'Q. Both of them? A. Yes, sir.

Q. You are positive that was the 9th of March?

A. Yes, sir.

Q. What makes you absolutely positive on that sub-

ject? A. The date of the time it was drawn up?

Q. Yes?

A. What makes me think about it is that Mr. Elliott

when he made the writing, was looking at the calendar,

and he says, "What is the date—the 9th?" I says, "This

is started." I started to draw it up, and dated it the

9th of December. It might be all right to date it at

that time, as it being begun. He says, "That will be

all right."

Q. That is the reason why you remember?

A. Yes; if it is necessary, I can give you an explana-

tion.

Q. Was Mrs. Kuzek there Avhen Mr. Elliott looked

at the calendar and said it was the 9th?

A. The 9th of the month, yes, sir,

Q. Mrs. Kuzek was present?

A. I think she was.
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Q. She was right there?

A. I don't know whether she was sitting down; she

was on the opposite side of the table.

Q. She was in the room?

A. Yes, sir; I don't know whether she took notice of

that or not.

Q. Of course not. I knew tou didn't know whether

she was there or not? Was Mr. Taylor there that day?

A. 'Xo, sir. There would not be no time.

Q. Was he ever there before then?

A. He was, yes sir.

Q. How many times?

A. One that I know of before that.

Q. When was it—how long before that.

A. It was—whether it was the 3d or 4th of March

—

it was in that neighborhood.

Q. Was Mr. Cowden there? .

A. No, sir; I never saw Mr. Cowden there. I heard

he was there, but I didn't see him.

(]. When was it that you heard he was there?

A. I think it was later, sometime later—whether

a week or two, I could not say.

Q. Isn't it a fact that they were both there the day

before the paper was signed on the 8th?

A. If they were there, I could not say.

Q. You heard they were there?

A. Yes, sir; I heard they were there.
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(Tostimoii}^ of Stanley Kuzek.)

Q. You knew that Mr. Taylor was there the 3d or

1th of March? A. Yes, sir.

Q. That you know of your own knowledge?

A. Yes, sir.

Q. Did you know at that time what Mr. Taylor was

there for? A. I didn't know.

Q. Do you know wihat Mr. Oowden and Taylor were

there for when they were together?

A. I didn't know, sir.

Q. Do you remember whether or not—do you remem-

ber when Mr. Taylor was there at the time you saw him

personally—isn't it a fact you had some conversation in

the boiler-room with him?

A. Shall I repeat the conversation?

Q. Isn't it a fact that you had some conversation

there? A. A very few words.

Q. Mr. Taylor had been dow^n in the drift, the work-

ings of the claim? A. That is what I heard.

Q. Didn't he bring some dirt back and pan it there?

A. When I came in t]ie eDgine-room Mr. Elliott had

the pan and had it worked pretty well down panning.

I was looking for a pan to go down and get some dirt,

and I stopped there a' few minutes, and he had it about

pretty near cleaned, and I says, "What do you think of

it, Mr. Taylor?" And he says, "That is about as good

as I have seen in this country." I went down into the

drift and I left them in the engine-room.

Q. That was all the talk that you had?
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A. That was all the talk we had.

Q. You are positive nothing was said about the lay?

A. Xo, sir, not to me peraoually.

Q. Didn't you tell Elliott in the presence of Taylor

that he could have the papers drawn up riolit away and

take them to town? A. Xo, sir.

Q. You are absolutely positive of that?

A. Absolutely positive.

Q. And didn't Mr. Taylor ask Mr. Elliott in your

presence what kind of a lay he had?

A. Xo, sir.

Q. Nothing of that kind ever occurred?

A. No, sir, nothing of that kind ever occurred.

Q. Nothing of that kind ever occurred?

A. Nothing of that kind ever occurred.

Q. You are absolutely positive, are you, that you

have never told anybody at all that Elliott and Magaha

were to receive 75 per cent of the golddust that came out

of this claim, or anything of that kind?

A. No, sir.

Q. You are absolutely iwsitive, are you, that you

have never told anybody that Mr. Elliott and Magaha

were to receive 75 per cent?

A. No, sir—I am positive.

Q. You are positive? A. Yes, sir.

Q. You heard these gentlemen testify on the stand

that you told them that? A. Yes, sir.

Q. Every one of them is telling a lie?



Charles F. Mai/aha and William Elliott. 179

f^ Testimony of Stanley Kuzek.)

A. I should say they did. They told me lies in the

bank. Mr. Cowden told me twice that it was 25 per cent

to the lessor instead of 75.

Q. Mr. Cowden read the paper over and handed it

back to you and says that the paper itself right on the

face of it says that you were to receiye 25 per cent?

A. That is what he said.

Q. How did you happen to save the pencil memoran-

dum, Mr. Kuzek? A. How did I happen to save it?

(Question read.)

A. I didn t get the duplicate, so I thought I would

keep tliat in the event anything turned up and I didn't

have a duplicate of it. I was supposed to keep that.

Q. You had been working for several months with-

out a paper at that time? A. Yes, sir.

Q. You never felt uneasy about it?

A. Well, there was no paper on either side then.

No paper on either side then. I thought if there

was any controversy, we would have just as good a

chance as they would.

Q. Did you expect any controversy at that time?

A. No, sir.

Q. After the paper was made out, did you expect to

have any controversy?

A. I didn't pay much attention to it; I was waiting

patiently until Elliott got sobered up, and I could get

him to draw the paper up for me. I didn't pay much

attention to what was going to.
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(Testimony of Stanley Kuzek.)

Q. Why did you save tbe pencil memoranda, then,

after you got the other one?

A. I kept it witli the other papers we had there; it

didn't take extra room for it.

Q. Why was it that you were willing to let these par-

ties work there on an oral lay when you were to receive

75 per cent of the gross output—why didn't you have

it reduced to wT-iting in the first place?

A. It was understood that sooner or later we were

to draw up the paper, and we neglected it from day to

day.

Redirect Examination.

(By Mr. BRUNER.)

Q. I present to you a paper marked "Plaintiff's Ex-

hibit No. 3," and ask you whether or not that paper

has had any words added to it since it was drawn up

on the 9th day of March of this year—have any words

been written or letter^ or figures since the 9th day of

March, 1904?

A. No, sir, there is nothing added to it.

Q. That paper is as it was filled out that day?

A. Yes, sir.

Mr. BRUXER.—That is all.

Redirect.

ii. I present to you the paper marked ''Plaintiff's

Exhibit No. 3,'' and ask whether or not that paper has
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Testimony of Stanley Knzek.)

had any words or figures added to it since it was drawn

np on the 9th day of March of this year?

A. No, sir, nothing has been added to it; the paper

Ls now as it was filled out that day.

Mr. ORTOX.—We offer in eridence the affidavits of

Mr. and Mrs. Knzek.

31r. BRrXER.—Objected as irreleTant, immaterial

and incompetent.

The COURT.—Obje«-tion overruled. Papers admitted.

I Affidavit of Stanley Knzek marked "Defendants' Ex-

hibit Xo. 4.'' Affidavit of Bertha Knzek marked ^De-

fendants' Exhibit So. 5.^)

Tn the Vnited Staiei^ District Comirf for the Di^riet o[ A1a»ta,

Settmd Dirimon.

)
{

STAXLEY KFZEK.
Plaintiff

vs.

CHARLES F. MAGAHa and WILI^
(

lAM ELLIOTT, \

Opinion.

This cause coming on reg:ularly for trial before the

Court, and the parties being la^sent, and appearing

also by counsel, and having offered their evidence re-

spectively, and the cause having been argued by counsel

for plaintiff and defendants, and having been submitted
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to the Court, and the Court having duly considered the

same and being sufficiently advised in the premises, now

Finds that the allegations of the plaintiff's complaint

have not been sustained by the evidence, and further

finds that the allegations of the defendants' answer as

to the terms of the original lease have been clearly and

convincingly sustained by the evidence; therefore, the

Court ]

Orders that proper findings and decree be prepared in

accordance with this memo, opinion, and submitted to

the Court.

Dated, Nome, Alaska, July 23d, 1904.

ALFRED S. MOORE,

District Judge.

Ill the IJniicd >S7f//cs District Court for the District of Alaslca,

Second Divisio)L

STANLEY KUZEK,
Plaintiff,

vs.

CHARLES F. MAOAHA and WILL-

IAM ELLIOTT,

Defendants.

Findings of Fact and Conclusions of Law.

The above-entitled action came on regularly for trial

before the Court without a jury at a special term of

said court, begun and liolden at the town of Nome, Dis-

trict of Alaska, commencing on the 25th day of April,
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1904, and was tried on the lltb, 12tb, 18tb, lltli and

loth days of July, 1901. Messrs. A. J. and Elwood

Brunor appearinp; as plaintiff's attorneys, and Messrs.

Jno. L, McGinn and Ira D. Orton appearing for the de-

fendants, and said cause having been tried and argued

by counsel, and submitted to the Court, and taken under

advisement, now at the next special term of said court,

begun and holden at said town of Nome, commencing July

18th, 1904, the Court makes in said cause findings of

fact and conclusions of law as follows:

I.

Plaintiff is, and was at all times mentioned in the

complaint and answer, the owner of the placer mining

claim in complaint described.

II.

On or about November 18th, 1903, plaintiff agreed

with the defendants orally to allow them to prospect

a few days on the said placer mining claim mentioned

in plaintift"s complaint with a view of letting defend-

ants have a lay on said premises. After defendants

had prospected a few days, and on or about November

20th, 1903, the plaintiff and defendants agreed that de-

fendants might continue working said property on a lay

of 25 per cent to the owner and 75 per cent to the de-

fendants. Thereafter and on or about the 11th day of

December, 1903, defendants commenced working contin-

uously on said claim with boiler and thawing apparatus,

under and in pursuance to said oral agreement, and

thereafter continued to work, operate and mine said
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property, but without sluicing the same, imtil ou or

about the 4th day of March, 1901. Trior to said 4th

day of March, 1J>04, there was no written contract or

lease entered into between the plaintiff and defendants

in relation to working, mining or operating said prop-

erty. On or about said 4th day of March, 1904, plaintiff

and defendants agreed to reduce said oral Iny to writ-

ing, and thereupon the defendant Elliott, using a blank

form of lease, drew up a lay of said premises, in words

and figures in substance as set forth in paragraph II of

plaintiff's complaint, save and except that said lay lease

then so drawn up by said defendant Elliott, provided

for the payment of 25 per cent of the gToss output of

said claim to plaintiff Stanley Kuzek, lessor, instead of

75 per cent as stated in the lease set forth in paragraph

II of plaintiff's complaint. Said lease so drawn up by

defendant Elliott, wiiich provided for the payment of

25 per cent of the gross output of said claim to said

Stanley Kuzek, instead of 75 per cent, w^as on said 4th

day of March, 1904, actually signed by defendants and

plaintiff, and delivered to defendants, and is and was,

at all times herein mentioned, the original lease of the

said premises, entered into in writing between the par-

ties hereto. At the request of plaintiff said lease was,

by the parties, dated back so as to appear to have been

entered into and executed on the 5th day of December,

1903, although the same was never drawn up, signed,

executed or delivered until on or about said 4th day

of March, 1904. After said 4th day of March, 1904, con-

tinuously until this action was commenced, and the in-
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juuctiuu issued liereiu, said defendants contiuiied to

work, mine and operate said mine and mininiv claim in

complaint described, under and pursuant to said orig-

inal lease aforesaid.

III.

Afterwards, and on or about the 3d da}^ of April, 1904,

at the request of said plaintiff, the said defendant Elliott

dreAV up a duplicate of said original lease to be retained

by the plaintiff Kuzek; in drawing up said duplicate,

defendant Elliott used the same kind of a printed blank

as was used by him for said original lease, but in copy-

ing and drawing the same said Elliott erroneously and

inadvertently wrote in ''75 per cent" to be paid to the

lessor instead of "25 per cent," which was written in

said original lease. Said duplicate of said lease so

drawn upon said 3d day of April, 1904, in which said

mistake was made as aforesaid, was signed by the plain-

tiff and defendants, and delivered to said Kuzek, and

said duplicate is the document set forth in paragTaph II

of plaintiff's complaint. In signing and executing said

duplicate the plaintiff' and defendants (both intended to

execute an exact duplicate of the original lease entered

into between the parties, and at the time the same was

signed by the plaintiff and defendants both the plain-

tiff and defendants believed said duplicate to be an ex-

act and literal copy of the original lease entered into

between the parties hereto, which provided for the pay-

ment of 25 per cent of the gross output of said claim to

plaintiff.

The mistake made by plaintiff and defendants in copy-
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ing aud signiug said lease was mutual aud Avas inad-

verteutly made by said Elliott in copying- said original

lease, and was unknov/n to either the plaintiff or de-

fendants until considerable time afterwards.

Said duplicate lej.«e docs not and did not express the

true agTeement between the parties as set forth in the

original agTeement entered into between them, but by

said mistake and inadvertence aforesaid it was made to

appear thereby that the plaintiff lessor was entitled to

75 per cent of the gross output of said claim, whereas

in fact the true mutual agTeement between the parties

was and is that the defendants were and are entitled to

75 per cent of the gToss output of said claim, and the

plaintiff to 25 per cent, and it was not intended by

dra\^dng up and sigTiing and executing said duplicate

lease to change or modify in any particular the original

lease in writing entered into between the parties afore-

said.

IV.

Said original lease so signed, entered into and exe-

cuted by plaintiff and defendants on said 4th day of

March, 1904, has been by the defendants inadvertently

lost or mislaid, and for that reason they cannot produce

the same. Said original lease was, however, in sub-

stance the same as the duplicate thereof, set forth in

plaintiff's complaint, except that it provided for the pay-

ment to the plaintiff Kuzek of 25 per cent instead of 75

per cent of the gross output of said claim. Defendants

have made careful and diligent search for said original

lease, but are and hue been unable to find the same.
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V.

On the 23d of IMay, the defendants havino- made

a cleanup of 54 8-100 ounces of gold from said claim,

described in plaintiff's complaint, in company with plain-

tiff carried the same to the Alaska Banking and Safe

Deposit Company's olKice in Nome, Alaska, for the pur-

pose of having the same assayed and selling the same

to said bank and dividing the proceeds between the

plaintiff and defendant. After the 23d day of May,

1904, the defendants continued to sluice the dumps of

pay gravel on said premises, and on the 28th day of

May, 1904, ^brought into the town of Nome, in company

with this plaintiff, 126 69-100 ounces of gold.

VI.

On both said occasions, to wit, the 23d day of May

and the 28th day of May, 1904, the plaintiff demanded

that the defendants pay and deliver to him 75 per cent

of the gToss output, and defendants refused to make

such a division of the said gold, and refused to pay or de-

liver to him any greater portion thereof than 25 per

cent of said golddust, which amount defendants offered

to plaintiff.

VII.

After the commencement of this action, by stipulation

of the parties, one Frank Place, was appointed by the

court receiver to sluice and extract the gold from the

dumps of pay gravel mined from said claim by said

defendants Magaha and Elliott, and said receiver there-

upon took possession of the same and sluiced said dumps
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and cleaned up from the same 1341.90 ounces of gold.

Said first lot of gold sluiced from said claim by the de-

fendants amounting 54,08 ounces, was delivered by said

defendants to the said Alaska Banking and Safe Deposit

Company, and said second lot of gold sluiced from said

claim by defendants was by defendants delivered to and

accounted for by said receiver in his account. The total

amount of gold mined and sluiced from said claim by the

defen'iants und by said receiver amounted to 1522.67

ounces, and by stipulation of the parties one-quarter H)

of said amount has been paid and delivered to plain-

tiff, and one-quarter to defendants, and after allowing

to said receiver all his expenses and compensation, there

now remains 625.67 ounces of golddust and 366 86-100

dollars in cash, which, by the order of the Court, has

been deposited with the Alaska Banking and Safe De-

posit Company at Nome, Alaska, to await the judgment

of the Court in this action.

VIII.

T!he defendants at all times have fully and faithfully

performed all the conditions and covenants of said orig-

inal lease of the premises in complaint described, ent-

ered into and signed on or about March 4th, 1904.

And as to conclusions of law from the foregoing facts,

the Court finds that the defendants are entitled to judg-

ment and decree in their favor, adjudging:

First.—That the injunction heretofore granted herein

be dissolved.
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Second.—That said duplicate lease signed and ex-

ecuted by plaintiff and defendants on or about April 3d,

1904, be corrected and reformed by clianoing the words

"75 per cent" therein, to "25 per cent."

Third.—That the defendants were and are the owners

of, and entitled under their original lease of said prem-

ises, and under said duplicate as thus reformed and cor-

rected to 75 per cent of the gTOSs amount of gold ex-

tracted by them from the premises described in plaintiff's

complaint, and plaintiff to 25 per cent, and that defend-

ants are entitled to have paid and deliered to them the

balance of 625.67 ounces of gold, and 366.86/100 dollars

in money, now on deposit with the Alaska Banking and

Safe Deposit Company.

Fourth.—That defendants are entitled to judgment

against plaintiff, for their costs and disbursements.

Let judgment and decree be entered accordingly.

Done in open court this 30th day of July, 1901.

ALFRED S. MOORE,

Judge of the District Court, District of Alaska, Second

Division.

[Endorsed]: Filed July 30th, 1901. Geo. Y. Borch-

senius. Clerk. By J. H. Dunn, Deputy Clerk.
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In the United States District Court for the Dif<trivt of Alaska,

Second Division.

STANLEY KUZEiK,

Plaintiff,

vs.

CHARLES F. MAGAHA, and WILL-(
lAM ELLIOTT,

]

Defendants. (

Decree.

The above-entitl<?d cause having been tried at the last

special term of the above-entitled court, which was begun

and holden at the town of Nome, District of Alaska,

commencing on the 25th day of April, 19Q4, and having

being argued by counsel and submitted to the Court for

decision and the Court afterwards on the 30th day of

July, 1904, at the next special term of said court which

was begun and holden at said Nome aforesaid, com-

mencing on the 18th day of July, 1904, having decided

said cause and made, signed and filed herein its findings

of fact and conclusions of law, and ordered judgment

and decree to be entered in accordance therewith

—

Now, therefore, by virtue of the law and the premises

aforesaid, it is by the Court now ordered, adjudged and

decreed, as follows, to wit:

First.—That the injunction heretofore issued herein be

and the same is hereby dissolved.

Second.—That the duplicate lease being the instru-

ment set forth in paragraph II of plaintiff's complaint,
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dated December 5th, 1903, which was signed and ex-

ecuted by the plaintiff and defendants on or about April

3d, 1904, be and the same is hereby corrected and re-

formed by changing the words "75 per cent" therein, to

"25 per cent."

Third.—That the defendants were and are the owners

of and entitled, under their original lease of the prem-

ises in the complaint described, and under said dup-

licate lease as thus corrected and reformed to 75 per

cent of the gross amount of gold extracted by them from

the premises described in plaintiff's complaint, and

plaintiff to 25 per cent thereof.

Fourth.—^That the Alaska Banking and S'afe Deposit

Company pay over and deliver to defendants the balance

of the gold and proceeds thereof extracted from said

claim by the receiver, now on deposit with said company,

amounting to 625.67 ounces of gold and 366 86/100 dol-

lars in money.

Fifth.—That defendants have and recover from

plaintiff their costs and disbursements incurred herein

amounting to — dollars.

Done in open court at Nome, Alaska, this 30th day of

July, 1901.

ALFRED B. MOORE,
Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed]: Filed July 30th, 1904. Geo. V. Borch-

senius. Clerk. By J. H. Dunn, Deputy Clerk.
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In the United States District Court for the District of Alaska,

Second Division.

STANDBY KUZEK,

Plaintiff,

vs. )

CHARLES F. MAGAHA, and WILL-'

lAM ELLIOTT,

Defendants.

Motion for New Trial.

Now comes the plaintiff by A. J. Bruner and Elwood

Bruner, his attorneys, and asks that the Court grant a

new trial of this cause, for the following reasons, viz.:

I.

Insufficiency of the evidence to justify the verdict or

other decision, and that the said decision is against law.

II.

Errors in law occurring at the trial and excepted to by

the plaintiff, and in particular the plaintiff states the

followinjj reasons:

a. The Court erred in admitting evidence concerning

the negotiations which led up to the reduction of the

contract to writing.

b. The Court erred in admitting evidence in contra-

diction of the verified answer of the defendants.
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c. The Court erred in admitting evidence of such a

contract as set forth in the complaint, in the vicinity

of the claim described in the complaint.

d. The Court erred in the admission of oral evidence

as to the contents of what is known as the pencil copy

of the original agreement.

e. The Court erred in the admission of any evidence

to contradict the written terms of the instrument intro-

duced by plaintiff, and known as and admitted as the

copy of copy or duplicate of the original instrument.

f. The Court erred in giving its opinion in said cause.

g. The Court erred in dissolving the injunction in

favor of the plaintiff heretofore granted.

h. The Court erred in the admission of oral evidence

of the original agreement.

i The Court erred in rendering judgment for defend-

ants.
'

A. J. BBUNER and

ELWOOD BEUNER,

Attorneys for Plaintiff.

Service of the above by copy admitted this Ist day of

August, 1904.

J. L. McGinn,

IRA D. ORTON,

Attorneys for Defendants.

[Endorsed] : Filed Aug. 1, 1904. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk.
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In the United States District Court for the District of Alaska,

Second Division.

STANLEY KUZEK,

W8. I No. 1122.

CHARLES F. MAGAHA et al.J

Order Overruling Motion for New Trial.

This cause having been heretofore argued and sub-

mitted to the Court on a motion for a new trial made

therein, and the Court having carefully considered the

same, does now

—

Order that said motion be, and the same is hereby,

overruled.

Nome, Alaska, September 19th, 1904.

ALFRED S. MOORE,

District Judge.

Service of the foregoing proposed bill of exceptions

by copy is hereby admitted this 5th day of October, 1904.

IRA D. ORTON,

Attorney for Defendants.
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In the United States District Conrt for tlie District of Alaska,

Second Division.

STANLEY KUZEK,
Plaintiff,

vs.

OHARLES F. MAGAHA, and W
lAIM ELLIOTT,

Defendants. I

V^LL-/

Stipulation as to Bill of Exceptions.

It is hereby stipulated by and between counsel for

plaintiff and counsel for the defendants in the above-

entitled cause that the above bill of exceptions is served,

tiled, presented and allowed in due time.

Done at Nome, Alaska, this 15tli day of June, A. D.

1905.

A. J. BBUNER, and

ELWOOD BRUNEK,

Attorneys for Plaintiff.

IRA D. ORTOlN,

Attorney for Defendants.

And now in furtherance of justice, and that right may

be done the plaintiff presents the foregoing as his bill

of exceptions in this cause and prays that the same may

be settled and allowed, and signed, and certified by the

Judge, as provided by law.

A. J. BRUNER,

ELWOOD BRUNER,

Attorneys for Plaintiff,
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And now upon motion of counsel for the plaintiff, it

is ordered and decreed that the foregoing bill of excep-

tions be, and the same is hereby, approved, allowed and

settled, and made a part of the record herein.

Done in open court this 15th day of June, A. D. 1905.

ALFRED S. MOOEE,

District Judge.

[Endorsed] : No. 1122. District Court, United States,

District of Alaska, Second Division. Stanley Kuzek, vs.

Ohas. F. Magaha et al. Bill of Exceptions. Filed in the

Office of the Olerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Oct. 5, 1904.

Geo. V. Borchsenius, Clerk. By Jno, H. Dunn, Deputy

Clerk. A. J. Bruner and Elwood Bruner, Attorneys for

Plaintife. Refiled in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. June 15, 1905. Geo. V. Borchsenius, Clerk.

By Jno. H. Dunn, Deputy Olerk. McB.
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In the United ^^tates District Court, in and for the District

of Ahisl-a, f^crond Division.

STANLEY KUZEK,
Plaintiff,

vs.

OHAS. F. MAOAHA and WM. ELLI-

OTT,

Defendants.

Petition for Appeal in Equity and Order Allowing Same.

Comes now Stanley Kuzek, the plaintiff in the above-

entitled action, and conceiving himself aggrieved by the

judgment and decree made and entered in said cause on

the 30th day of July, A. D. 1904, does hereby appeal

from said judgment and decree to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, for the rea-

sons specified in the assignment of errors, which is

filed herewith, and they pray that this appeal may be

allowed, and that a transcript of the records, proceed-

ings and papers upon which said order was made, duly

authenticated, may be sent to the United States Circuit

Court of Appeals for the Ninth Circuit. The following

is a copy of the judgment and decree appealed from:



198 Stanley Kuzeh vs.

"In the United f^tates District Court, for the DiMrict of

Ala.sl-(i, Seeond Division.

STANLEY KUZEK,
^

Plaintiff,
|

vs.
[

CHAS. F. MAGAHA and SVM. ELLI-i

OTT,

Defendants.

The above-entitled cause having- been tried at the last

special term of the above-entitled court, which was be-

gun and holden at the toAvn of Nome, District of Alaska,

commencing on the 25th day of April, 1904, and having

been argued by counsel and submitted to the Court for

decision, and the Court afterwards, on the 30th day of

July, l^O'l, at the next special term of said court v\'hich

was begun and holden at said Nome aforesaid, com-

mencing on the 18th day of Jul^, 1904, having decided

said cause, and made, signed and filed herein its findings

of fact and conclusions of law, and ordered judgment

and decree to be entered in accordance therewith;

Now, therefore, by virtue of the law and the premises

aforesaid, it is by the Court now ordered, adjudged and

decreed, as follows, to wit:

First.—That the injunction heretofore issued herein

be, and the same is hereby, dissolved.

Second.—That the duplicate lease being the instru-

ment set forth in paragraph II of plaintiff's complaint,

dated December 5th, 1903, which was signed and exe-

cuted by the plaintiff and defendants on or about April



Charles F. Mayaha and William EUiutt. \\)\i

3d, 1904, be, and the same is hereby, corrected and re-

formed hy chang-ing- the word '^75 per cent'' therein to

"25 per cent."

Third.—That the defendants were and are the own-

ers of and entitled, under their original lease of the

premises in the coiuphiint described, and under said

duplicate lease as thus corrected and reformed to 75

per cent of the gross amount of .<.;<)ld extracted bv them

from the premises described in plaintiff's complaint, and

plaintiff to 25 per cent thereof.

Fourth.—That the Alaska Banking and Safe Deposit

Company pay over and deliver to defendants the balance

of the gold and proceeds thereof extracted from said

claim by the receiver now on deposit with said company,

amounting to 625.G7 ounces of gold and 366 86-100 dol-

lars in money.

Fifth.—Tliat defendants have and recover from plain-

tiff' their costs and disbursements incurred herein,

amounting to — dollars.

Done in open court at Nome, Alaska, this 30th day of

July, 1904.

ALFRED 8. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division.

Filed in the office of the clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

July 30th, 1904. Geo. V. Borchsenius, Clerk. By Jno.

H. Dunn, Deputy Clerk."
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Done in open court this 15th day of June, A D. 1905.

A. J. BR.UNEIJ and

ELWOOD BRUXER,

Attorneys for Plaintiff.

Service of a true copy of the afcove petition is hereby

accepted this 15th day of June, A. D. 1905.

IRA D. ORTON,

Attorney for Defendants,

Order Allowing Appeal.

The foregoing petition is hereby gTauted, and it is

ordered that the appeal mentioned therein be, and the

same is hereby, allowed, and that a certified transcript

of the record, testimony, exhibits, stipulations and all

proceedings herein be forthyrith transmitted to said

United States Circuit Court of Appeals.

It is further ordered that the bond on appeal be fixed

at the sum of |2,500, the same to act as a supersedeas

bond, and also as a bond for costs and damages on ap-

peal.

Done at Nome this 15th day of June, A. D. 1905.

ALFRED S. :M00RE,

District Judge.
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In the United States District Court, in and for the District of

Alaska, Second Division.

STANLEY KUZEK,
]

Plaiutift",

vs.

OHAS. F. MAOAHA and WM. ELLI-

OTT,
' Defendants.

Assignment of Errors.

Comes now the complainant in the above-entitled

cause, and filed the following assignment of errors, upon

which he will rely upon his appeal from the decree made

by this Honorable Court, on the 30th day of July A. D.

1905, in the above-entitled cause.

I.

The Court erred in permitting the witness Elliott,

over plaintiff's objection, to testify that he had showed

the original agreement, from which the witness testi-

fied that he had copied the duplicate to Mr. Taylor, Mr.

Cowden, Mr. Strelke, Judge Reed and other persons.

II.

The Court erred in permitting the witness Magaha,

called on behalf of the defendants, to testify agains i:

the objections of plaintiff as to what the w'ording of

the original lease was.

III.

The Court erred in permitting D. jVI. Taylor, called on
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behalf of defendants, to testify against the objection of

plaintiff as to what royalty the original lease provided.

IV.

The Court erred in permitting the witness Cowdeu,

called on behalf of defendants, to testify against the

objections of plaintiff as to his reason for examining the

lease, submitted to him by the defendants.

V.

The Court erred in permitting the witness Taylor,

over plaintiff's objection, to testify as to a conversatioa

between himself and the plaintiff and defendants as to

the terms of the lease, which conversation was held

prior to the reduction of the lease to writing,

VI.

The Court erred in permitting the witness D. M. Tay-

lor to answer the following questions, the same having

been objected to by plaintiff:

"Q. Are you familiar with the amount of royalty

which is usually paid or reserved by the lessor and lessee

upon claims of the character and description as found

on the Marion Bench Claim?"

To which question the witness replied:

"A. I am."

"Q. I will ask you if you are acquainted with the

range of percentage which was paid to the lessor upon

ciround of the character and description of the Marion

Bench Claim during the past year or two years?"
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To which the witness replied:

"A. I am."

"Q. I will ask you to state what that percentage is

or was during that period?"

To whicli the witness replied:

"A. Twenty-five per cent was paid to the lessor—

I

could not say—I know of a great number."

"Q. I will ask you to state what is the highest per-

centage you have ever known to be paid on ground of a

similar nature as that of the Marion Bench Claim?"

To which the witness replied:

"A. The highest percentage I know to have been

paid on ground similar to this along the Beach line is

25 per cent to the lessor."

VII.

The Court erred in permitting the witness C. G. Cow-

den, over the O'bjections of plaintiff, to testify as to the

usual rate of royalty that is to be paid upon mines at

and near Peluk creek, of the same kind and character

as the Marion Bench claim.

VIII.

The Court erred in permitting the witness G. W.

Marsh to testify as to a conversation held by him with

the plaintiff concerning the terms of the lease, which

conversation occurred prior to the reduction of the lease

of plaintiff to defendants to writing.

IX.

The Court erred in permitting the v^'itness G. W.

March and Thomas Jacobs to testify as to the usual



204 ^Si(lnh'^J Kiizek vs.

amount of royalty paid ou claims situated in the vicin-

ity of the claim in dispute.

X.

The Court erred in permitting the witness John Greve

to testify as to the conversation held with the plaintiff

concerning the terms of the lease between plaintiff and

defendants, which conversation was held more than

three months prior to the time when the lease was re-

duced to writing.

XI.

The Court erred in permitting the witness T. M. Eeed

to testify as to the reason why the defendants Magaha

and Elliott and C. G. Cowden and D, M. Taylor brought

the original lease to him.

XII.

The Court erred in permitting the defendant Elliott

to testify as to a conversation held between himself,

D M. Taylor, and the plaintiff as to the terms of the

lease, which conversation was held before the contract

of lease was reduced to writing.

XIII.

The Court erred in denying and overruling the plain-

tiff Kuzek's motion for a new trial.

XIV.

The Court erred in rendering a decree that the in-

junction heretofore issued in this cause be, and the same

is hereby, dissolved.
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XV.

The Court erred in rendering- a decree tlial IMaiutiff's

Exhibit Xo, 2 be refoiiiied by slrikiii<»- out the ligure "75'-

in paragraph 4. thereof, and answering in lieu thereof

the figures "25.''

XVI.

The Court erred in rendering a decree in favor of de-

fendants Chas. F. Magaha and William Elliott, and

against the plaintiff Stanley Knzek.

XVII.

The Court ^rred in not making, rendering and enter-

ing a decree in favor of the said plaintiff Stanley Kuzek,

and against the defendants Chas. V. Magaha and Wni.

Elliott, adjudging that plaintiff was entitled to an ac-

counting of the gold extracted by defendants, and that

plaintiff required 75 per cent of the gross proceeds of

gold taken by defendants from the premises described in

plaintiff's complaint.

In order that the foregoing assignment of errors may

be and appear of record, the complainants present the

same to the Court, and pray that such disposition be

made thereof as in accordance with lavr and the stat-

utes of the United States in such cases made and pro-

vided, and complainants pray a reversal of the decree

be made and entered by said Court.

A. J. BRUXER,

ELWOOD BRUNER,

Attorneys for Plaintiff.
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[Endorsed] : No. 1122. United States District Court,

District of Alaska, Second Division. Stanley Kuzek,

Plaintiff, vs. Clias. F. ^^lagalia and Win. Elliott, Defend-

ants. Petition for Appeal in Equity and A8sig:nment of

Errors. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska, June 15, 1905. Geo. V. Borchsenius, Clerk. By

Jno. H, Dunn, Deputy Clerk. Vol. 3, Orders and Judg-

ments, page 322. A. J. Bruner and Elv.ood Bruner,

Attornevs for Plaintiff.

In the I'ltited States District Court in and for the District of

Alaska, Second Division.

stanlLey kuzek,
\

Plaintiff,

vs.

CHAS. F. MAGAHA and WM. ELLI-

OTT,

Defendants.

Bond on Appeal.

Know all men by these presents, that Ave, Stanley

Kuzek, as principal, and D. W. McKay and II. B. Ames,

as sureties, are held and firmly bound unto Chas. F.

:^[agaha and Win. Elliott in the full and just sum of

two thousand five hundred dollars, to be paid to the
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said Ohas. F. Magaha and Win. Elliott, his attorneys,

executors, administrators or assigns, to which payment

well and truly to be nindc, w(» bind ourselves, our heirs,

executors and administrators, jointly and severally,

firmly by these presents.

Sealed with our seals and dated this l!)th day of June,

A. D. 1905.

The condition of this obligution is such, nevertheless,

that whereas lately at a session of the District Court

of the United States, in and for the District of Alaska,

Second Division thereof, held in the town of Nome, in

said district, in a suit pending in said court between the

said Stanley Kuzek, plaintiff, and Chas. F. Magaha and

Wm. Elliott, defendants, a decree was rendered against

the said Stanley Kuzek; and the said Stanley Kuzek

having oibtained from said United States District Court

an order allowing an appeal to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, to reverse

the decree of the aforesaid suit, and a citation directed

to the said named defendants is about to be issued, cit-

ing and admonishing them to be and appear at the

United States Circuit Court of Appeals for the Ninth

Circuit, to be held at San Francisco, California.

Now, the condition of the above obligation is such,

that if the said plaintiff on appeal shall prosecute his

said appeal to effect^ and answer all damages and costs
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that may be awarded against him, if he fails to make
his appeal good, then this obligation to be void; other-

wise to remain in full force and virtue.

STANLEY KUZEK, [Seal]

Principal.

D. W. McKAY. [Seal]

H. B. AMES. [Seal]

[Seal]

Executed in the presence of:

G. J. LOMEN.

O. K.—IRA D. ORTON.

United States of America,^
[ss.

District of Alaska. J

D. W. McKay and H. B. Ames, being first duly sworn,

each for himself deposes and says:

That he is the identical person who signed, sub-

scribed and executed the foregoing bond as surety there-

on; that he is a resident of the District of Alaska; that

he is not an attorney, counselor at law, marshal or dep-

uty marshal, commissioner or clerk of any court, or

other officer of any court; that he is worth the simi of

|2,500.00 over and above all debts and liabilities and

exclusive of property exempt from execution.

D. W. McKAY.

H. B. AMES.
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Subscribed iu my presence and sworn to before me

this 10th day of June, A. D. 1905.

[Notarial Seal] G. J. LOMEN,

Notary Public in and for the District of Alaska.

The foregoing bond is hereby approved this 21st day

of June, A. D. 1905.

ALFEED S. MOORE,

United States District Judge.

[Endorsed] : No. 1122. United States District Court,

District of Alaska, Second Division. Stanley Kuzek,

Plaintiff, vs. Chas. F. Magaha and Wm. Elliott,

Defendants. Bond on Appeal. Filed in the Office of

the Clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. Jun. 21, 1905,

Geo. Y. Borchsenius, Clerk. By Angus McBride, Dep-

uty Clerk. L. Civil Bonds No. 3, page 104. A. J.

Bruner. Attorney for Plaintiff.
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Ill the United States Circuit Court of Appeals for the Ninth

Circuit.

STANLEY KUZEK,

Appellant,

vs.

CHAS. F. MAGAHA and WM. EL-

LIOTT,

Respondents.

Stipulation Enlarging Time to File Transcript.

It is hereby stipulated by and between the above-

named parties, appellant and respondents that the time

for the petitioners in error to file the transcript of the

record and to docket the above-entitled cause on appeal

with the clerk of the Circuit Court of Appeals for the

Ninth Circuit, may be enlarged to and including the 16th

day of August, 1905.

Dated at Nome, Alaska, this 11th day of July A. D.

1905.

A. J. BRUNER,

Attorney for Appellant.

IRA D. ORTON,

Attorney for Respondent.

[Endorsed] : No. 1122. In the United States Circuit

Court of Appeals for the Ninth Circuit. Stanley Kuzek.

Appellant, vs. Chas. P. Magaha and Wm. Elliott, Re-

spondents. Stipulation. A. J. Bruner, Attorney for

Appellant.
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In the United States Circuit Court of Appeals for the Ninth

Cireuit.

STANLEY KUZEK,
Appellant,'

vs.

CITAS. F. MAGALIA and WM. EL-

LIOTT,

Respondents.

Order Enlarging Time to File Transcript.

Now at this day comes the appellant by A. J. Bruner,

Esq., of counsel, and upon the written stipulation of

counsel, for the appellant and respondents, and there-

upon this cause coming on to be heard upon the motion

of said stipulation for the extension of time in which to

file the transcript herein, in the United States Circuit

Court of Appeals for the Ninth Circuit it is ordered that

the time heretofore granted in which to file said tran-

script in said United States Circuit Court of Appeals

for the Ninth Circuit be, and the same is hereby, ex-

tended to August 16th, 1905.

ALFRED S. MOORE,
Judge of the District Court, for the. District of Alaska.

Second Division.

[Endorsed] : No. 1122. In the United States Circuit

Court of Appeals for the Ninth Circuit. Stanley Kuzek,

Appellant, vs. Chas. F. Magaha and Wm. Elliott, Re-

spondent Order Enlarging Time to File Transcript.

A. J. Bruner, Attorney for Appellant.
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In ilie Distrwt Couri in and' for tlie District of Alaska, Sec-

mid Division.

STANLEY KUZEK,
Plaintiff,

vs.
) No. 1122.

CHAS. F. MAOAHA and WM. EL-(

LIOTT,
j

Defendants, i

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenins, clerk of the District Court of

Alaska, Second Division, do hereby certify that the fore-

,t>,oino- typewritten pages, from 1 to 174, both inclusive,

is a true and exact transcript of the complaint, sum-

mons, answer, amendments to complaint, reply, bill of

exceptions, petition for appeal, order allowing appeal

and assignment of errors, bond on appeal, order extend-

ing time to docket transcript, in the case of Stanley

Kuzek vs. Chas, F. Magaha and Wm. Elliott, Number

1122, this court and of the whole thereof as appears

from the records and files in my office at Nome, Alaska;

and further certify that the original citation in the

above-entitled cause is attached to this transcript.

Cost of transcript $52.70, paid by A. J. Bruner, attor-

ney for plaintiff.



Charles F. Mmjaha and WUUam ElHotL 213

In witness whereof, I have hereunto set my hand and

affixed the seal of said Ooiirt this lltli day of July, A.

D. 1005.

[Seal] GEO. V. BORCHSENIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

1)1 the United State.s District Conrt, in and for the District

of Alaska, ^^econd Division.

STANLEY KUZEK, \

Plaintiff^ 1

vs. /

CHAS. F. MAGAHA and WM. EL^I

LIOTT,

Defendants.

Citation.

United States of America—ss.

The President of the United States of America, to Chas.

F. Magaha and Wm. Elliott, the Defendants Above

Named, Greeting:

You, and each of you, are hereby cited and admon-

ished to be and appear at the United States Circuit

Court of Appeals, for the Ninth Circuit, to be held at

the city of San Francisco, in the State of California,
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M'ithin 30 days from the date of this writ pursuant to an

appeal filed in the clerk's office of the District Court of

tlie United States, for the District of Alaska, Second

Division, whereia Stanley Kuzek is plaintiff and Chas.

F. Magaha and Wm. Elliott are defendants, to show

cause, if any there be, why the judgment in the said ap-

peal mentioned should not be corrected and speedy jus-

tice should not be done to the parties in that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States

of America, this 22d day of June, A. D. 1905, and of the

independence of the United States, the 129th.

ALFRED S. MOORE,

United States District Judge for the Second Division of

the District of Alaska.

[Seal] Attest: GEO. V. BORCHSEXIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

Personal service of the foregoing citation is hereby

admitted at Nome, Alaska, this 22 day of June, A. D.

1905.

IRA D. ORTON,

Attorney for Defendants Chas. F. Magaha and Wm.

Elliott.

[Endorsed]: No. 1122. United States District Court,

District of Alaska, Second Division. Stanley Kuzek,

Plaintiff, vs. Chas. F. Magaha and Wm. Elliott, De-

fendants. Citation. Filed in the office of the Clerk of



CJtarlcs F. Mcujaha (ind William Elliott. 215

the District Court of Alaska, Second Division, Nome,

Alaska, June —, lOOf), Geo. V. Borclisenins, Clerk. By

, Deputy Clerk.

I
Endorsed]: No. 1220. United States Circuit Court

of Appeals for the Ninth Circuit. Stanley Kuzek, Ap-

pellant, vs. Chas. F. Magaha and Wm. Elliott, Appellees.

Transcript of Record. Upon Appeal from tlie United

States District Court for the District of Alaska, Second

Division.

Filed July 24, 1905.

F. D. MONOKTON,

Clerk.
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For The Ninth Ciecuit.

STANLEY KUZEK,
Appellant,

vs.

CHAELES F. MAGAHA and

WILLIAM ELLIOTT,
Appellees.

APPELLANT'S BRIEF.

STATEMENT OF THE CASE.

This action was brought by Stanley Kuzek in the

District Court for the Second Division of the District

of Alaska, to recover rent or royalty claimed to be due

him as lessor of a certain mine, the Marion Bench Claim,

near Nome from appellees as lessees thereof,

in accordance with the terms of a written lease set forth

in the complaint. This agreement as pleaded provided

that the lessees should



"pay the said lessor or his legal representatives

or assigns 75 per cent of the gross output of said

claim during the year ending June the fifth, 1904"

(trans, p. 5).

The prayer of the complaint also asked for an ac-

counting and provisional relief pendente lite.

The answer denies that the lease thus pleaded cor-

rectly sets forth the agreement of the parties thereto

respecting tlie percentage of gross output payable to

the lessor, and avers that one of the appellees, in pre-

paring the duplicate original thereof for appellant,

"erroneously wrote in the words '75 per cent' to

be paid the lessor, instead of '25 per cent' which

was written in said original lease", and "that in

signing and executing said duplicate or copy of

said lease the plaintiff and defendants both in-

tended to execute an exact duplicate of the original

lease entered into between the parties, and at the

time the same was signed by the plaintiff and de-

fendants both the plaintiff and defendants believed

said copy or duplicate lease to be an exact and
literal copy of the original lease entered into be-

tween the parties hereto, which provided for the

payment of 25 per cent of the gross output of said

claim to plaintiff. That the mistake made by plain-

tiff and defendants in copying and signing said

lease was mutual, and was inadvertently made by
the defendant Elliott in copying $aid original lease,

and was not known to either the plaintiff or de-

fendants until considerable time aftei'wards. That

said copy or duplicate lease does not and did not

express the true agreement between the parties

as set forth in the original lease entered

into between them, but by said mistake and

inadvertence aforesaid, it was made to api)ear

thereby that the plaintiff, lessor, was entitled to

75 per cent of the gi'oss output of said claim,



whereas and in fact the true mutual agreement

between the parties was and is tliat the defendants

are entitled to 75 per cent of the gross output of

said claim, and the plaintiff to 25 per cent. That
it was not intended by drawing up and signing and
executing said copy or duplicate lease to change or

modify in any particular the original lease in

writing, entered into between the parties afore-

said" (trans, p. 17).

I.

POINTS AND AUTHORITIES.

AN EQUITABLE DEFENSE SEEKING THE REFORMATION

OF THE LEASE WAS IMPROPERLY PLEADED IN THE

CASE AT BAR.

The court will note at the outset that the answer ten-

ders an equitable defense in an action at law. Respect-

ing this point, errors are assigned by appellant

based, inter alia, upon the admission of testimony tend-

ing to show that a lost original was shown to various

persons, and that its wording differed as respects the

amount of royalty from the wording of the subsequent

original pleaded and offered in evidence by appel-

lant, and upon other testimony whereby appellees

sought the reformation of the contract (trans, pp. 201-

205), as well as upon the court's action in decreeing

such reformation. It appears that objection was made

in appellant's behalf during the trial and overruled to

evidence offered by appellees tending to show their

loss of the other duplicate original of the contract and

its examination before such loss by various persons and

the grounds of such objection were that it was irrelevant,



immaterial and incompetent, i. e., not within the proper

issues of the case (trans, pp. 42-43) ; and subsequent ob-

jections on like and further grounds were made to evi-

dence offered of a variance between the lost instrument

and that pleaded by appellant in evidence (trans, pp. 47-

48, 65, 67-68, etc.). It will be further noted that

'

' it was thereupon agreed by counsel and the Court

that each and every ruling of the Court during the

trial of the case should be deemed duly excepted

to" (trans, p. 42).

Even if, however, no error was specially assigned in the

court below based upon the interposition of this defense

in an action of a legal character,

*'the court at its option may notice a plain error

not assigned",

Rule 11, Circuit Court Appeals, 9th Circuit.

An assignment of error is not necessary to give the

court on appeal authority to notice a plain error,

U. S. V. Tennessee etc. R. Co., 176 U. S. 242

;

and we believe the tendency of the court is towards liber-

ality in noticing plain errors in the record though un-

assigned in the court below. The error we now com-

plain of is, we submit, patent on its face and calls for

correction; for the court will observe that this is not an

action for the recoveiy of real property or the posses-

sion thereof and appellees do not seek to justify

their possession by means of an equitable title. Had

the action been of that character, such a defense would

have been allowable.

Code of Civil Procedure of Alaska, sec. 361.



The suit, however, was brought to recover money

claimed to be due the lessor under a lay or lease; and

in the absence of any statute to the contrary no equita-

ble defense would lie thereto. If appellees desired a

reformation of the lease in any respect such relief could

only be obtained by a bill in equity filed on their behalf,

not by an answer in a common law suit. In the case of

Shields v. Mongallon Exploration Co. et al., 137

Fed 539, 546-548,

which was an action of ejectment, where

"the plaintiff in error does not and did not in the

court below question the power of the trial court

to deal with the equitable defense which was inter-

posed in the present case, nor its power to proceed

and decree the affirmative relief which was accorded

in ordering the reformation of the deed",

this court discussed the character of the defense there

interposed; and the conclusion is irresistible that it is

only in cases of the nature especially provided for in

the section of the Alaskan Code just referred to that

an equitable defense will lie. The court said

:

"Under the system which prevails in the Circuit

Courts of the United States, if a defendant, after

being brought into a court of law to answer the

plaintiff's complaint, discovers that his defense lies

in a refonnation of his written contract or deed,

his remedy is to file a bill in equity praying for

such reformation, and for an injunction against the

prosecution of the law action until a decision of the

suit in equity. The Alaskan Code (31 Stat. 393, c.

38), making certain provisions for actions of an
equitable nature, contains the proviso :

' This sec-

tion shall not be construed so as to bar an equitable

owner in possession of real property from defend-
ing his possession by means of his equitable title.'



This provision was adopted from the laws of Ore-

gon (B. & C. Comp. sec. 392), after it had been
held in that State that the equitable defense so

allowed to be pleaded could be used only for the

purpose of defending possession, and not for the

purpose of obtaining affirmative relief. Spaiir v.

McBee, 19 Or. 76, 23 Pac. 818."

We respectfully submit that the error in this respect

committed by appellees in the court below is so palpa-

ble that we feel justified in asking the court to notice

it, even in the absence of a specific assignment thereof.

Further criticism may properly be made of the an-

swer for its failure to separate the strictly defensive

i:)ortion of its allegations from that part which pur-

ports to set forth new matter constituting the counter-

claim sought to be established upon which affirmative

relief was asked and granted.

II.

THE EVIDENCE, AND ERRORS IN ADMITTING SOME OF IT,

PRINCIPALLY RELATING TO CONVERSATIONS AND

CUSTOMS.

Reformation of the lease or lay agreement was sought

by appellees on the ground of an alleged mutual mis-

take of both parties to the contract (trans, pp. 16-17).

We contend tliat, even if proper issues were tendered

by the answer to the comi)laint, the evidence is insuffi-

cient to warrant the relief granted and that therefore

the decree of the court below should be reversed. It

will be of interest, therefore, to note what evidence ap-



pellees introduced to support their contention; and in

stating this evidence we shall briefly comment upon

some errors made by the court below and properly as-

signed here, in allowing witnesses to testify as to the

existence of alleged conversations and mining customs

which did not in any way tend to throw light upon

the written agTeement made by the parties thereto.

The errors to which we shall shortly advert were ma-

terial and prejudicial to the rights of appellant, for

it must be presumed that the trial court relied wholly

or partially upon the testimony thus introduced in

reaching its conclusion. The Supreme Court of the

United States has said that errors in the reception of

evidence will be held material where it does not appear

beyond doubt that they could not prejudice the rights

of the parties against whom the evidence was received.

Mexia et al. v. Oliver, 148 U. S. 664.

And no presumption can be made in favor of the

judgment of a lower court where error is apparent in

the record.

TJ. S. V. Wilkinson et al., 12 How. 246.

In this connection the court will bear in mind that

''on an appeal in an equity suit, the whole case is

before us, and we are bound to decide it so far as

it is in a condition to be decided."

Ridings et al. v. Johnson et al., 128 U. S. 212;

Central Trust Co. v. Seasongood, 130 U. S. 482;

an appeal in equity bringing up all matters decided in

the court below to appellant's prejudice.

Buckingham et al. v. McLean, 1.3 How. 150.
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We may properly assume that the bill of exceptions

includes all of the evidence, although it does not ex-

pressly so state, if the entries sufficiently show that all

of the evidence is included.

Gunnison County v. Rollins et al., 173 U. S. 255;

and
'

' no evidence can be looked into in this Court, which
exercises an appellate jurisdiction, tliat was not be-

fore the Circuit Court; and the evidence certilied

with the record must be considered here as the only

evidence before the Court below."

Holmes et al. v. Trout et al., 7 Peters 171.

One of the appellees, William Elliott, testified that

he and his co-appellee Charles F. Magaha signed the

duplicate original lease pleaded and offered by appellant

in evidence, and that it was written out by this wit-

ness about April 4th, a month after the first original

had been signed by the same parties thereto (trans,

p. 41). According to his testimony, he wrote out

both instruments himself (trans, p. 42) and showed

the earlier one to one Taylor, who took it to

one Cowden; the latter also examining it. Tay-

lor retained possession of it three or four days

and it was aftei-wards left with Judge Keed. The wit-

ness next saw the paper when he got it from one En-

glish and he also claimed to have exhibited the docu-

ment to one Fred Strelke (trans, p. 53).

"On the 1st of Ai)i-il, 1 took it down to the claim,

and put it in a box we had to put jiapors in ; it

remained there possibly four oi- five days, when I

took it to draw u|) the duplicate which is now be-

fore me. After the duplicate was drawn up I i)ut

the original lease in the box again, where it re-



mained until the Ttli or 8tli of April, when I

turned it over to my partner, Magaha, since which
time 1 have never seen it. Since then I have
searched for it in Magaha 's cabin here, and at the

house on the claim ; I have made inquiry since, but
have never heard of it. Mr. Magaha put it in his

inside pocket, and left for Nome ; 1 have never seen
it since" (trans, p. 44).

Elliott further testified that he had the first original

before him when he prepared in his own handwriting

the duplicate original and made a mistake, "an over-

sight", as he termed it, in copying the terms of the

lay (trans, pp. 47-48). Before the first original had

been drawn a draft of the agreement had been prepared

which was afterwards offered in evidence (trans, p. 59)

and which had been partially written out by this wit-

ness (trans, pp. 54-55, 59, 62-64). This draft sustains

appellant's contention, making the same provision as the

ckiplicate offered in evidence respecting the seventy-

five per cent royalty payable to the lessor.

In

2 Pomeroy's Equity, 2d ed,, sec. 859,

the learned author says that an ancillary document, such

as the draft of an instrument sought to be refonned,

is of great aid to the court, but in its absence relief

may be granted by parol evidence; and Judge Story

says that a preliminary instrument exerts a controlling

effect upon a subsequent agreement where reformation

of the latter is desired, antecedent parol negotiations

being merged in the written contract.

1 Story's Equity, 10th ed., sec. 160

j

1 Duer on Insurance, p. 71;
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Collett V. Morrison, 9 Hare 162;

Phoenix Fire Ins. Co. v. Gurnee, 1 Paige Cli. 278

;

Van Tuyl et al. v. Westchester Fire Ins. Co., 55

N. Y. 657;

Wyche et al. v. Greene, 11 Ga. 159;

Delaware Ins. Co. v. Hogan, Fed. Cas. No. 3765

;

Oliver v. Mutual etc. Ins. Co., Fed. Cas. No.

10,498.

In the case of

Equitable Ins. Co. v. Hearne, 20 Wall. 494,

where reformation of a contract was sought in order to

make it conform to the agreement contained in prelim-

inary corresi^ondence between the parties, the court

observed

:

"It is not denied that the correspondence con-

stituted a preliminary agreement. Such, clearly,

was its eifect. The policy was intended to put the

contract in a more full and formal shape. The
assured was bound to read the letters of the com-

pany in reply to his own with care. It is to be

presumed he did so. He had a right to as-

sume that the iiolicy would accurately confonn to

the agreement thus made and to rest confidently

in that belief. It is not probable that he scanned

the policy with the same vigilance as the letters of

the company. They tended to prevent such scru-

tiny, and, if it were necessarj^, threw him off his

guard. '

'

If appellees were here seeking reformation of a lease

which did not conform to the terms of the preliminary

draft of the agreement, this, with many other cases,

would be ample authorit>^ to insure the success of their

contention.
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Elliott was asked on cross examination:

"Was the duplicate in the same words that the

original wjis in except the word '75', the figures
'75'?

to which he answered,

"Well, I could not say that hardly; there might

be a difference; it was a mistake in putting down
75 per cent to the lessor, I always thought so."

And he further testified as follows

:

"Q. With that exception, in your opinion, it is

an exact copyf

A. As far as I can recollect, it is, and still there

may be a word there that was not written at all.

Q. It was your intention to make an exact copy,

was it not!

A. Of the original, yes, sir, what I claim to be

the original, the first one I drew up.

Q. I want to ask you again, although 3^ou have
already answered, did you or did you not use the

original at the time you made this duplicate?

A. / used the original, I took it there to their

house for that purpose, hut in regards to reading it

or using It, I can't swear I did, I thought I ivas

familiar with it.

Q. You don't know whether it was used at all?

A. I may have referred to it, I might have, al-

though I knew the dates.

Q. I am asking you the question, whether or

not you used the original to your best recollection?

A. I tell you the original laid there for that pur-
pose.

Q. That is not an answer to my question.

A. I don't know whether I used it or not.

Q. What is your best recollection about it?

A. That is it.

Q. Your best recollection then is that you did
or did not?

A. I am not positive.
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Q. ^liicli way do you think it was!

A. I am not positive, to the best of my recollec-

tion I don't know which way it was, whether I

used it or not.

Q. You may or may not?

A. Yes.

Q. You were asked for a duplicate?

A. Yes, sir.

Q. You drew this up for them to sign as a

duplicate?

A. I did.

Q. You didn't care whether it was an exact copy

or not?

A. I certainly did.

Q. You didn't compare it with the original!

A. / made a thousand mistakes in my time

ichere I suffered afternards.

Q. Did you do it!

A. I can't say as to that.

Q. Then you might have compared it; then it

might have been compared!
A. It might or might not, that is, in comparing

the two I might have used it or might not" (trans,

pp. 56, 57-58).

This witness does not recollect whether or not the

draft on which these instruments were based and

which provided for the payment of the same royalty

to appellant as did the duplicate original in his posses-

sion, was read over at the time of preparing therefrom

the first original. He says:

"There was some reading done before it was all

wrote; I couldn't recollect whether it was read

over two or three times or not; 1 know about what
took place, I am satisfied in my own mind that it

was not read over. / kuou- that it iras handed
around to see if it was all right, 1 had to take it to

town and get there by 2 o'clock, and it was after

2 o'clock, or close to 2 o'clock, before I started;
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Mr. Kuzek did not ask for a duplicate; I told liim

'I will make another one out tomorrow when I come
down', he says 'all right'; on April the 4th he
seemed to be pretty insistent to get the duplicate;

on that night right after sui)per he wanted it

signed; I told him 1 would fix it up tomorrow;
that I preferred to fix it the next day ; and he said

he Wanted it right then; and I said 'all right, I

will do the best I can at it' " (trans, p. 60).

Apparently Mr. Kuzek ominously feared that some

change might be made in or mishap befall the paper

and he wished to be protected, but his precaution was of

no avail apparently; and like precaution never can be

of any avail if contracts can be changed under the guise

of reformation upon such evidence as that offered in the

case at bar.

The witness admitted that he wrote the entire dupli-

cate original except the signatures (trans, p. 60). His

further cross examination upon this point is instructive.

"Q. It" (the lay agreement produced by plain-

tiff) "says here 'To pay to said lessor or his legal

representatives or assigns 75 per cent"?

A. I see that.

Q. It says to pay to 'his' legal representatives

or assigns 75?

A. I see.

Q. You understand the meaning of the word
'lessor'?

A. I don't know as I may have then. I certainly

know it now.

Q. Did you at that time?

A. I think I did, yes.

Q. You have been a mining man?
A. I have been a mining man around where they

never use anything of that kind.

Q. You didn't have to have occasion to use it

to know what that means?
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A. I know wliat it means.

Q. You knew what it meant at the time, did

YOUf
A. I did, yes, sir.

Q. And when you \mt in the 75 per cent in

there, you knew tliat you were giving it to the

lessor, didn't you!
A. Seventy-five; that was my mistake.

Q. You knew that you were giving it to the

lessor ?

A. I didn't know I was giving him 75 per cent.

Q. You were giving to the lessor or 'his' not

'their' legal representatives'

A. I imderstand that.

Q. You didn't know that you were giving the

lessor 75 per cent?

A. / miglit have been thinking of something

else when I uas irriting.

Q. You might have been careless?

A. / might have been so.

Q. You think you were careless, don't you, when
you wrote that?

A. I knoR- I icas.

Q. You knou- you }vas?'' (trans. \)\). 60-62).

His co-appellee Magaha testified that he signed ap-

pellant's duplicate lease April 4tli and

"another paper of similar import to this a month
previous" (trans. }). 45).

Elliott gave the latter paper to him April 7th or 8th

and he lost it (trans, p. 46). His recollection as to the

wording of the provision respecting the royalty in the

first original agreement is not clear. Upon his direct

examination he was asked and testified, in part, as

follows

:

"Q. I call your attention to paragraph marked

4, which reads: 'To pay to the said lessor his legal

' representatives or assigns 75 per cent of the gross
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' output of said claim', etc., and I ask you to state

if you can, wkat was the wording of tlie original

lease in that paragraph?
Mr. Bruner : Objected to the question as irrele-

vant, immaterial and incompetent, and not the

best evidence.

The Court: The objection overruled.

A. Well, to my best remembrance, it read, 25

per cent to the owner, and 75 per cent to Mr. Elliott

and myself. I can't say whether the words '75'

in the original lease was in writing or figures or

both, but the figures were there, 25 ; but I couldn 't

swear that the writing and figures both were there;

I signed the duplicate in the morning at the break-

fast table at Mr. Kuzek's residence on Marion
Bench; Elliott, Mrs. Kuzek and Kuzek had already

signed it; 1 think Mr. and Mrs. Kuzek were both

there at the time.

Upon cross examination he said:

When I signed the duplicate, there was only one

paper present at the time; / didn't read it over;

they shoved it up to me and I signed it; Billy (his

co-appellee, Elliott) told me in the morning that it

was all right; all I had got to do ivas to sign it, it

icas made out the night before.

Q. You relied entirely upon the statements of

your partner as to the terms of this lease?

A. I did, if I hadn't I should have read it over,

but I didn't read it over.

Q. There were no representations to you by

Mr. and Mrs. Kuzek in regard as to u'hether it was
a true copy or not?

Mr. Orton: Objected to as immaterial, irrele-

vant and incompetent.

Mr. A. J. Bruner: We are trying to find out

what took place.

The Court: Objection overruled.

A. No, sir. I am positive that I didn't read the

paper over at all before signing it; I made no com-
parison between the duplicate and the original ; the



16

original was not there at the time ; nor was the

pencil copy there; I did not read the duplicate

aloud, nor did Mr. or Mrs. Kuzek read the paper
aloud, at that time; there was no comparison made
between that paper and the pencil memorandum;
I am almost positive I signed the duplicate at the

breakfast table, and not in the sleeping-room ad-

joining it; I did not have the original paper in

their house at that time; I made no comparison
v/hatever, nor did Mr. or Mrs. Kuzek in my pres-

ence at that time read the copy to me or make
any comparison between the duplicate and the

original or the pencil copy. I could not say whether

I used the same pen and ink as the others" (trans.

65-67).

D. M. Taylor testified for appellees that the first

original provided for a 25 per cent royalty to the lessor

(trans, p. 68), and Fred Strehlke said:

'

' I read the paper at that time ; I do not remem-
ber the date of it; I don't know by whom it was
signed; I never paid much attention to it; several

names were signed but I only noticed one, Mr.

Elliott's; there was a name signed as a witness,

but I didn't notice who it was; it referred to the

Marion Bench Claim; it provided for the payment
of 25 per cent royalty to the lessor; I read the

lease over" (trans, p. 6S).

C. G. Cowden also testified on behalf of appellees

that the first original merely gave to the lessor 25 per

cent royalty (trans, pp. 69-70), the court erroneously,

in our opinion, allowing him upon his direct examination

to give his reasons for examining the i)aper. Upon his

cross examination he admits that

"AVIiat 1 liave stated is merely to the best of

my recollection, after an examination; I am not
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willing to positively swear that the words were

so and so" (trans, p. 70).

Thereafter a number of witnesses were called and

recalled on appellees' behalf for the purpose of show-

ing that appellant had admitted he was receiving only

25 per cent royalty, and for the further purpose of

showing what was the customary royalty for mines in

the neighborhood of the Marion Bench Claim. Many

of these alleged conversations took place some time

prior to the date of the first original agreement made

in March and some are alleged to have occurred betiveen

the time tvhen the first and the time ivhen the duplicate

agreements were prepared and executed. For instance,

Taylor, when recalled, was, under objection made by

appellant 's counsel which fully state the grounds thereof

(trans, pp. 71-73), and are made the subject of the

fifth assignment of error (trans, p. 202), allowed to

testify to a conversation which he claims took place

before the first original lease was prepared, wherein

some one said,

" 'Here is Mr. Kuzek; he can tell you what it is

and so can I'; he says, 'We are to receive 75 per
' cent of everything we take out up to the 5th day
' of June, with the privilege of washing our dumps
'up any time after'; he says, 'Isn't that right,

Kuzek?' To which Mr.. Kuzek replied, 'Yes'. He
says, ' You can take your pai^ers up with you

;

' we can make them out, and it won't take us ten
' minutes to sign them—you can take them up as
' you go'; that was the sum and substance of the

conversation" (trans, pp. 72-73).

This testimony and that of other witnesses as to

conversations which are claimed to have taken place
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between appellant and others respecting the amount of

royalty the fonner was receiving or going to receive

from the proceeds of the Marion Bench Claim, on which

testimony we shall not particularly dwell because it is

largely repetition, was, we submit, clearly objectionable,

since appellees were seeking to reform an instrument

made after the date of these alleged conversations;

and even if they took place as narrated, non constat,

but that the parties to the written instrument modified

therein the previous oral arrangement under which

appellees claimed to have been occupying and mining

appellant's ground. It hardly requires the citation of

authorities to demonstrate the validity of the objections

made to this line of evidence and the correctness of our

contention that reversible error was in this respect

committed by the leaiiied trial court.

Regarding the value of such alleged declarations or

admissions, a leading case on the subject of refoiTnation

of contracts says:

"It is the wise and salutary rule of our common
law that whenever a bargain has been reduced to

writing, this is conclusive as to the parties, and is

not to be contradicted by parol evidence. It was
that there is no small risk that casual talk, hasty or

thoughtless declarations, propositions tendered in

the course of a negotiation hut not finally agreed

upon, might he misunderstood or misinterpreted

hy careless and inattentive hearers, or misrepre-

sented hy artifice or fraud. But the deliberate for-

mality of a written instrument affords usualh^ the

highest proof of the real terms of the final con-

tract whether executed or executoiy. If this be

true as to a simple article of agreement, or memo-
randum of a sale, then a contract of sale of land.
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ratified and attested by deed formally executed,

delivered and received, stands on a still more solid

foundation. In law, it is not to be contradicted,

and wlien equity applies its peculiar powers to

modify or rescind such an instrument, it is still to

be regarded as the very highest presumptive evi-

dence of the real contract, and throws upon the

party contesting it, the burden of direct and posi-

tive proof of the facts relied upon to invalidate

the instrument."

Marvin v. Bennett et al., 26 Wend. 168.

Many of these witnesses were also permitted by the

court to testify to the customary royalty collected by

the owners of claims in that district or neighborhood,

which we contend was equally objectionable; for in-

stance, the same witness Taylor was (trans, pp. 73-75)

allowed by the court below, under objection interposed

by appellant's counsel and made the subject of the sixth

assignment of error in extenso (trans, pp. 202-203), to

testify that the amount of royalty usually paid or re-

served upon claims of the character and description of

the Marion Bench Claim was 25 per cent. Conceding

for the argument that this witness was, and other

witnesses upon the same subject were capable of testify-

ing upon the matter, although in many instances there

was absolutely no foundation laid for such testimony,

what relevancy had it to the question controverted f

There is no evidence that the parties sought to incorpo-

rate this or any custom in their written instrument.

Suppose it had been the custom for mine owners to

allow lay men to work these claims for a prescribed

period without any royalty whatever, would that custom

be evidence of any value or materialty to show the con-
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tents of a written agreement between a mine owner and

a lay man concerning the operation of a mine, where

perhaps the very motive of reducing the contract to

writing was to provide terms contrax}' to any such

prevailing custom ? If a lease were sought to be re-

formed, would evidence be properly admissible to estab-

lish that custom which the parties sought perhaps to

negative by their writing ?

Heanie v. New England Etc. Ins. Co., 20 AVall.

488.

Further examination of the record shows that like

testimony was given under similar objections by othei'

witnesses and properly assigned as error. Neither the

witnesses Cowdeu nor Marsh (trans, pp. 75 et seq.)

were shown to have been competent to testify as to the

existence of any custom regnilating the collection of roy-

alty by owners of mines from lay men, and we believe

that we would unnecessarily consume the time of the

court by further reference to this inadmissible evidence.

It was objected to in the court below by counsel repre-

senting appellant and assigned thereafter as error.

One witness, Johnson, does not give any date what-

soever for the conversation which he claims to have

overheard between appellant and some one else as to

the amount of royalty which Mr. Kuzek was to receive

from tlie mine (trans, pp. 89-90), and another witness,

John Greve, was allowed by the court, under objection, to

narrate a conversation which took place several months

before any written instrument was executed between

the ])arties to this suit (trans, p. 92).
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T. M. Reed, the United States Commissioner, was

called, among others, on appellees' behalf, and allowed

to testify, despite appellant's objection, which is review-

able here under the eleventh assignment of error (trans,

p. 20-t), as to the purpose for which the lost original

lease was brought to him (trans, p. 93) ; and his evi-

dence is weak as to the contents of the instrument

respecting the royalty.

Before closing their case appellee* P]lliott was again

recalled to the witness stand by appellees and was per-

mitted to testify to a conversation between Taylor and

himself in Kuzek's presence

''before the contract was reduced to writing",

wherein witness says he asked Taylor if the latter

thought the ground would justify him in advancing to

appellees some credit upon it, to which Taylor replied

''.Sure, I think it will"

(trans, p. 95). Ai)pellant objected to this evidence and

bases his twelfth assignment of error upon the court's

action in admitting it (trans, p. 204).

It has, we submit, no shadow or semblance of rele-

vancy or competency to support it. It was responsive

to nothing and only served to increase the volume of

inadmissible evidence before the learned court below.

Finally, appellees once more recalled the witness

Cowden, this time as a handwriting expert, in an

endeavor to compare certain words written in pencil

with corresponding words written in ink, a task which

has baffled handwriting experts of greater competencj-.

The court in this connection will bear in mind that the
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duplicate original offered by appellant as Exhibit 2 was

in ink and wholly, except as to the signatures, in

appellee Elliott's handwriting; and the draft of the

agreement known as Exhibit 3 was in pencil, partly in

Elliott's handwriting and photographed. As the photo-

graphs of the documents themselves are not attached to

the record, nor the originals before this court, the testi-

mony and references to them given by this witness is

obscure and valueless.

It also appears as a part of appellees' case that

Mrs. Kuzek did not write any part of the draft

agreement upon which the subsequent agreement made

in duplicate was based (trans, p. 99).

To meet the evidence offered on appellees' behalf,

appellant called but two witnesses, his wife and himself,

the former testifying that she well remembered it was

the 9th of March when the first original lease of the

Marion Bench claim was executed (trans, pp. 99-100) ;

and she particularly set forth the circumstances which

impressed the date upon her memory. She recognized

the draft agreement referred to, remembering what por-

tion of it her husband wrote and that Elliott

filled out the remainder, including the clause relating

to the royalty to be paid to the lessor, to wit 75 per

cent; for Elliott was a better penman than Kuzek. She

further testified in part (trans, pp. 101-104)

:

''When he wrote it Mr. Elliott, Mr. Magaha, Mr.
Kuzek and myself were all in our cabin on the

Marion Bench Claim. Mr. Kuzek said we might
draw the paper up and Mr. Elliott was there, and
said, 'We will draw up a copy first/ and Mr.
Kuzek had this drawn, this copy sometime in
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December, and Mr. Elliott said, 'We will find this

out first.' Mr. Kiizek had attempted to write it

and ivas going to start in and Mr. Elliott said, 'I

could perhaps write it better than you coidd.' He
said that to Mr. Kuzek, so then Mr. Elliott took

the paper and sat down and wrote this part which
is written in pencil and read it as he wrote it out.

He read, 'Pay to said lessor or'—'his'—he wrote

'his' and read it, 'legal representatives or assigns'

and wrote the figures '75' and said '75 per cent

of the gross output of said claim during'; then

he wrote the year 'ending'; he wrote 'ending' and
so on down. He wrote 'June' and spelled it as

he wrote it out; 'the 5, 1904,' and so on until it

was finished; he concluded to write another one as

this was not a good copy, being part in lead pencil

and part in pen and ink; it was better to write it

fully out in one hand-writing with a pen and Ink,

and I said to Kuzek that Elliott and Kuzek and
Magaha better go down and get an attorney or

notaiy public to make out the paper, and Mr.
Elliott said that he could make them out just as

good as anybody else, so he took the paper and pen
and ivrote it doivn following after the one he had
there. When he wrote the first original, the first

lease that was right on top, this was right under
and as he went on down, he followed it up—what
he had written. After he got it written, Mr. Kuzek
held this paper while Mr. Elliott read the other

one—the original, and compared the papers to

see if they were all right; then he handed the
paper over to Mr. Kuzek to look over and read

—

he didn't read it—he handed it to me, and I read
it over, the original, and Mr. Kuzek held the other
one—the pencil one in his hand, and I read it aloud,

and he compared it as I read. Then I handed it

back to Mr. Kuzek, and Mr. Kuzek signed, then
Mr. Magaha signed, then Mr. Elliott signed and I

signed as a witness; then Mr. Kuzek wanted him
to draw up another paper for him that we should
keep, and Mr. Elliott says, 'Well, it is late'—it was
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about 2 o'clock—and he says, 'We are bound to

meet a party in town; I will make out the other

copy tomorrow,' he says. Well, Mr. Kuzek thought

it was all right and they went to town that after-

noon, and Elliott didn't come back that next day.

He was in town for about a week or ten days; then

he stayed at home about two or three days—

I

couldn't say how long—and again went to town

and stayed a couple of weeks. He came out again

about the 2d of April, but I know he was not there

the 1st of April, and worked about two days, and
then Mr. Kuzek called his attention to drawing up
the copy of the lease, so we could have one as

well as they had. After supper, on the evening of

the 4th of April, Mr. Kuzek, Mr. Elliott and myself,

only being present—Mr. Magaha was not there

—

and while we were all sitting at the supper table,

Mr. Elliott wrote out this paper, the duplicate. He
laid the original lease on the table before him when
he ivrote this out and also the pencil lease ivas

laying on the table at the same time; he wrote on

down followed the original with this, and followed

tliis on down as he did the first—the pencil one;

and then after he got through with the writing of

it, lie handed the original over to Mr. Kuzek, and
]\[r. Elliott read this one out to the three of us,

while Mr. Kuzek was holding the original ; after

he got through, he handed the piece of paper to

Mr. Kuzek, and Mr. Kuzek looked it over and said

he guessed it was all right. Mr. Kuzek handed this

paper to me, still holding the original in his hand
and tlie pencil lease, and I started and read this over

aloud. Mr. Kuzek said, 'All right; it is alike'; and I

handed it back to Mr. Kuzek and he put the two
])ai)ers together, and then he signed this lay and
then he put it back to Mr. Elliott. Mr. Elliott

signed, and then I signed as a witness, and then

when "Sir. Kuzek wanted to go over and call Mr.
Magaha—he was working on the boiler at the time

—Mr. Elliott says, *No, it is no hurry; Mr. Magaha
can sign it tomorrow.' Then the next following
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day, on the 5th of April, right after dinner, Mr.

Kuzek called him into the little room we had and
he signed this lay. I was standing in the room
when he signed this ; he read it before he signed it,

and said it was all right, and handed it back to Mr.
Kuzek, and it has been in Mr. Kuzek 's possession,

you might say, until it came into court. After the

original was signed on the 9th of March Mr.

Kuzek kept the pencil copy, and put it away with

some other papers" (trans, pp. 101-104).

We have quoted this testimony at length because it

appears for the first time to show under what circum-

stances the draft of the agreement was made and under

what circumstances each of the duplicates was thereafter

prepared and executed. Mrs. Kuzek furthermore de-

nied certain conversations testified to by appellees' wit-

nesses (trans, pp. 104-105).

Her testimony was virtually unshaken upon a lengthy

cross examination.

Mr. Kuzek, appellant, also called in his own behalf,

testified, in corroboration of his wife, that the written

lay on the Marion Bench Claim was executed March

9th, 1904, Elliott writing it out. Appellant had,

on the previous December 5th, written, or rather

filled in, a small part of the draft of the agreement

which appears in ink (trans, p. 145) ; and then, by

reason of his poor penmanship, postponed doing any-

thing further on it (trans, p. 146). We here give his

statement as to the circumstances attendant upon the

execution of the two duplicates in his own language,

as it appears in the record:



26

*'At that time Mr. Elliott and Magaha came to

my cabin—it was shortly after dinner and I wanted

to get iiiy pajier. I asked him if I should go with

them to town to draw up the ])aper and they said

it was not necessary—'we will draw it up oui-

selves.' I says, You can draw it up; I started it

up and didn't make it complete'; and Mr. Elliott

says, I can make out the paper.' I says, 'All

right' I had the ))aper in my house; I sat down
to begin—Mr. Elliott sat down alongside of me; /

passed him this paper, he looked at it, and so we
decided to draw up the draft irith a pencil. So he

did draw up the draft with tli^e pencil and then

took another clean blank and wrote out the paper

with a pen and ink. After he did write it out then

he says: 'I have to change the line about sluicing,'

but he says, 'It is the same meaning, anyhow.' I

looked that up, I says, 1 didn't tliink that makes
much difference.' He says: '1 just shortened it

up.' Then he read the paper over and handed it

to me. I looked over it. He read it aloud and
then he handed it to me, and I looked the paper
over and handed it to my wife, and she read it and
I held this paper in my hand to see that it all com-
])ared. Tt seems it all com))ared ])retty well exce])t

this part, changed about sluicing the duiu)), and I

thought that didn't have any effect in the ])aper.

Then I signed, Mr. Magaha signed and Mr. P]Iliott

signed, and 1 asked if I should call some of the

other men to sign as a witness, and they said,

'Mrs. Kuzek can sign as a witness.' 1 said, 'That
is all right; that is satisfactory'; and so she signed

as a witness. Then I handed him the three blanks

and asked him to draw uj^ a copy for me, as is

usually drawn u}), a duplicate, and Mr. Elliott

looked at the clock and he says, 'I don't think I

have tliat much time to spare; 1 will draw up the

]»aper tomorrow for you.' 1 says, 'That is all

right—that is satisfactory^'; and he says, 'We have
to meet some parties in town shortly afternoon.'

I says, 'That will be all right.' They hired me to
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take off the boiler for them while they went to

town; they went to town and I took care of the

boiler for them that afternoon and that night till

morning. They took the paper with them and I

kept the pencil draft. AVhen I asked Mr. Elliott

to draw np the copy for me he says, 'You keep this

memorandum; I will draw up the copy tomorrow.'

He did not draw up the copy until about the 4th

of April.

""Plaiiififs Exhibit No. :2, the duplicate, ivas

drawn up in my cabin- by Mr. Elliott; Mr. Elliott,

!Mrs. Kuzek and myself being present. Mr. Elliott

came to the cabin, sat down, and pulled the paper

out of his coat pocket, and I brought the blanks

for him and he spread out hi.s paper and filed up
the blank according to his paper; after he had
finished he read it over, and when he was through

reading he passed both papers to me and he says,

'You look over it; they are both right.' I com-
pared them and looked over them to see that the

two were alike. I handed the second one—we call

the duplicate—to Mrs. Kuzek, and I held the origi-

nal while she was reading it over; when she was
through she passed it over to me and I signed it.

and ^Ir. Elliott signed, and I suggested that I go
out and get Mr. Magaha from the boiler-room and
get him to sign; and Mr. Elliott says, 'It don't

make any difference; he might be busy; he can
sign it tomorrow moniing. ' I says, 'All right,' and
Mrs. Kuzek signed as a witness, and that was
all that was done that evening. ^Mr. Magaha signed

the next day, shortly after dinner; to my best

recollection and remembrance he read it to himself;

I then put the duplicate away with other papers in

my box. In about a week or so I sent it to town
by Mrs. Kuzek and she placed it on record; I also

kept the pencil memorandum. Mr. Elliott took
the original along with him as before. I first heard
of the loss of the original paper on the 23rd of

May. It was in the counting-room of the Alaska
Banking and Safe Deposit Company, in the town
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of Nome; Mr. Cowden, Mr. Elliott, Mr. Magalia

and myself being present. I showed the duplicate

to Mr. Cowden, and Mr. Cowden said I was to have

25 per cent according to the terms of the duplicate

lease.

Q. In paragraph IV of the original lease, what
figures or letters were inserted in line one of said

paragraph after the words 'or assigns'?

A. After the words 'or assigns' was the figure

'75'.

Q. Are you or are you not able to state that that

is an exact copy of the original lease!

A. It is the same ; when Mr. Elliott filled up the

duplicate and passed both papers to me, he says,

'Look over them; they are both alike.'
"

(Trans, pp. 146-149.)

The only point upon which there seems to be any

ambiguity in his testimony is as to whether or not he

actually wrote anything on the draft immediately prior

to the time that Elliott took it from him and

filled it out before making the first original agree-

ment, or merely picked up the pen preparatory to

writing and went no further. Without doubt, however,

Elliott filled out the greater part of the draft

and completed it before drawing the first original

therefrom. Appellant denies that he ever told anybody

that the lessees were to receive seventy-five per cent

of the gold dust from the mine (trans, pp. 177-178)

;

and, referring to his desire to have a duplicate of the

agreement made prior to the time it was executed, he

says on cross examination:

"Q. How did you happen to save the pencil

memorandum, Mr, Kuzek?
A. How did I happen to save it!

(Question read.)
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A. I didn't got the duplicate, so I thought I

would keep that in the event anything turned up
and I didn't have a duplicate of it. I was sup-

posed to keep that.

Q. You had been working for several months
without a paper at that time I

A. Yes, sir.

Q. You never felt uneasy about it?

A. Well, there was no paper on either side

then. No jjaper on either side then. I thought

if there was any controversy, we would have just

as good a chance as they would.

Q. Did you expect any controversy at that

time f

A. No, sir.

Q. After the paper was made out, did you
expect to have any controversy?

A. I didn't pay much attention to it; / tvas

ivaiting patiently until Elliott got sobered up, and
I conld get him- to draw the paper up for me. I

didn't pay much attention to what was going on.

Q. Wliy did you save the pencil memoranda,
then, after you got the other one!

A. I kept it with the other papers we had there

;

it didn't take extra room for it.

Q. Why was it that you were willing to let

these paities work there on an oral lay when you
were to receive 75 per cent of the gross output

—

why didn't you have it reduced to writing in the

first place?

A. It was understood that sooner or later we
were to draw up the paper, and we neglected it

from day to day" (trans, pp. 179-180).

He further states, and it appears to be established

without contradiction, that no words were added to the

draft of the agreement since the time it was prepared

(trans, pp. 108-181).
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Thereafter the court, iu a paper designated as an

''opinion" (trans, pp. 181-182), "finds tliat the allega-

" tions of the plaintiff's complaint have not been

" sustained by the evidence", despite the fact that

there was no controversy over the facts that appellant

was the owner of the mining claim in question, that

the lay agreement set forth in the complaint had been

duly executed (though reformation was granted), and

that gold had been extracted from the claim by the

lessees upon which some royalty was admittedly due

appellant. The fact that the stipulation set forth in

Finding VII was entered into (trans, pp. 187-188),

and at least some payment made to Kuzek as rent

or royalty, negatives the con'ectness of the court's so-

called "opinion" above quoted. What the learned

court really meant was, that iu his judgment the lease

should be refonned in accordance with the allegations

and prayer of the answer.

Upon a consideration of the evidence we believe it

will be at once apparent that the learned court below

must have relied entirely upon statements or admis-

sions attributed to appellant in order to find that the

alleged mistake made by appellees was mutual to both

parties; and, even taking into consideration and assum-

ing as true the conversations testified to by some of ap-

pellees' witnesses as competent and material evidence

upon the point in issue, we submit that the evidence falls

far short of making it a satisfactory case to authorize

the court below to refonn the instrument. It will be re-

membered that the first original lease ivas prepared

from a draft which contained the identical provision
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respecting the royalty that appellant contends for, and

that is also contained in the second agreement. As

before stated, there is no contradiction of the fact that

the draft teas fully filled top before the first original

ivas prepared, and the second original ivas prepa.red

from these documents. These original instruments

were wholly in the handwriting of appellee Elliott,

excepting the signatures, and part of the draft

was likewise in his handwriting. The only document

which appellees claim provided for a twenty-five per

cent royalty to the appellant is the first agreement,

which appears to have been unaccountably and mys-

teriously lost; and such loss, under the circumstances

of tlie case, with two written documents—one made

before and one after it—at variance therewith upon

the precise point in issue, must give rise to grave doubt

as to the contents of the lost original.

Each duplicate was an original.

1 Greenleaf on Evidence (16 ed.), Sec. 563.

We respectfully submit that appellees have failed

to make out a case sufficient to warrant the trial court's

judgTnent or decree in granting reformation of the writ-

ten lease. The mistake, if it existed, was wholly occa-

sioned by their inexcusable neglect which was not the

result of ignorance, surprise, imposition on the part of,

or misplaced confidence in anyone.

"If a party of mature years and sound mind,

being able to read and write, without any imposi-

tion or artifice to throw him off his guard deliber-

ately signs a written agreement without informing
himself as to the nature of its contents, he will
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nevertheless be bound, for in such case the law will

not peiinit him to allege as matter of defense his

ignorance of what it was his duty to know, nor will

a court of equity assist him to avoid the conse-

quences of his negligence."

29 Am. & Eng. Encycl. Law (2nd ed.) 832, and

cases there cited.

''Equity will not relieve a person from his

erroneous acts or omissions resulting from his

own negligence". He must be free from culpable

negligence.

2 Pomeroy, Equity Jurisprudence, Sees. 839, 856;

1 Story, Equity Jurisprudence, Sec. 146;

24 Am. d Eng. Ency. of Law (2nd Ed.), pp. 656-

657
J

Miller v. St. Louis etc. R. Co., 162 Mo. 424; 63

S. W. 85;

Persinger's Adm. v. Chapma/n et al., 93 Va. 349;

25 S. E. 5;

18 Ency. PI. d Pr., p. 779;

Pope et al. v. Hoopes et al, (C. C. A.) 90 Fed.

451.

The mistakes which equity will refonn are not those

which might have been avoided by common and ordinary

care and which are the results of negligence.

Young et al. v. McGown, 62 Me. 56;

Graham v. Berryman et al, 19 N. J. Eq. 29;

Voorhis v. Murphy, 26 id. 434;

Einery v. Mohler, 69 111. 221;

Johnston v. Dunavan et al., 17 111. App. 59;

First Nat. Bank v. Gough et al., 61 Ind. 147;

Toops V. Snyder et al., 70 id. 554.
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In

Moron v. McLarty, 75 N. Y. 25,

the syllabus, in part, reads:

"Where a party previous to executing a written

agreement has full opportunity to examine it so

as to know its contents, yet voluntarily signs with-

out making such examination, he cannot claim a

reformation of the agreement simply upon evi-

dence that it contains obligations he was not con-

nizant of and did not intend to agi^ee to; there

must be clear evidence of a mutual mistake or of

fraud to authorize a reformation."

In re West Devon Great Consols Mine, 38 Ch. 1).

51;

Grymes v. Sanders et al., 93 U. S. 55;

Montgomery v. Charleston, C. C. A., 99 Fed. 825;

Pope et al. v. Hoopes et al., supra; S. C. 84 id.

927;

Fitzpatrick v. Ringo, (Ky.) 5 S. W. 431.

Elliott had the advantage of Kuzek in being a better

penman and he offered to draw up the papers. Before

preparing the first original he completed a draft of the

agreement and with that before him as a model pre-

pared the written contract. He had both the draft and

this first original before him when he prepared the

duplicate or second original, and it is unquestioned

that both the draft and the second original provided

for the payment of a 75 per cent royalty to appellant.

If the latter, before the preparation of the final contract,

had himself inserted this amount of royalty in the draft,

would it not have been indicative of his understanding of

the agreement which the parties had entered into, either
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oral or written? And if Elliott wrote it, does it not

conclusively show that appellees understood they

would receive only 25 per cent of the gross output of

the mine, unless Elliott were guilty of such gross negli-

gence as to bar him from relief in a court of equity?

Looking at the case in its most favorable aspect for

appellees, they were at the most only entitled to a

cancellation of the contract on the ground that the

minds of the parties thereto had not met.

1 Story's Equity Jurisprudence, 10th ed., sec.

164, e;

for,

"A written instrument will not be reformed un-

less the correction asked for will make the contract

express the understanding of both parties thereto

at the time it was executed, because where the

plaintiff only was mistaken and there was no
fraud or other inequitable conduct on the part of

the defendant, reformation would result only in

the inequitable consequence of shifting from the

plaintiff to the defendant the burden of abiding by
a contract which he never made."

18 Enc. PI. d- Pr., 781, 782.

To warrant reformation

"it must appear that both have done what neither

intended. * * * "Where the minds of the par-

ties have not met there is no contract and hence

none to be rectified."

Hearne v. New England etc. Ins. Co., supra;

See particularly,

Diman v. Providence etc. R. Co., 5 K. I. 130.
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fered in evidence, that

"both have done what neither intended. A mis-

take on one side may be a ground for rescinding,

but not for reforming a contract. Where the

minds of the parties have not met there is no
contract and hence none to be rectified."

Hearne v. New England etc. Ins. Co., supra;

Hughes v. Mer. Miit. Ins. Co., 55 N. Y. 265

;

Lyman et al. v. United Ins. Co., 17 Johns 373.

In the absence of other competent evidence a direct

conflict of testimony is conclusive against the reforma-

tion of a written instrument.

Bohb V. Bobh et al, 7 Mo. App. 501.

It is well established that in an action to obtain the

reformation of an instrument on the ground of mistake,

the essential prerequisites of such mistake are igno-

rance, surprise, imposition or misplaced confidence.

2 Pomeroy, Equity Jurisprudence, Sec. 89;

1 Story, Equity Jurisprudence, Sec. 110.

The latter author also says that parol evidence is

admissible to reform contracts in cases of fraud, mutual

mistake and accident.

1 Story, Equity Jurisprudence, Sees. 155, 156.

There can be no reformation of an instrument re-

quired by the statute of frauds to be in writing by

parol evidence "except upon the occasion of mistake,

"surprise or fraud",

2 Pomeroy, Equity Jurisprudence, Sec. 866,
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and reformation is granted under proper circumstances

where the mistake is mutual or where the "mistake

of one party" is ''accompanied by fraud or other iu-

'' equitable conduct of the remaining parties."

2 Pomeroy, Equity Jurisprudence, Sec. 1376.

Judge Stoiy says that a mistake in or ignorance of

facts by parties is a proper subject of relief only when

it constitutes a material ingTedient in the contract of

the parties, and disappoints their intention by a

mutual error; or where it is inconsistent with good

faith, and proceeds from a violation of the obligations

which are imposed by law upon the conscience of either

paiiy. But where each party is equally innocent, and

there is no concealment of facts which the other party

has a right to know, and no surprise or imposition ex-

ists, the mistake or ignorance, whether mutual or uni-

lateral, is treated as laying no foundation for equitable

interference. .

1 Story, Equity Jurisprudence, Sees. 151, 152.

"Equity will not refonn a written contract un-

less the mistake is proved to be the mistake of

both parties, but may rescind and cancel a contract

upon the ground of a mistake of facts material to

the contract of one party only."

Werner v. Rawson, 89 Ga. 619; 15 S. E. 813;

15 Am. (& Eng. Ency. of Law (1st Ed.), p. 647.

"AVhere the plaintiff alleges a mistake as a

ground for relief, there is a plain distinction be-

tween reforming a writing and cancelling it.

Under some circumstances, equity will cancel a

contract because of a mistake of both or one of the
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l)ai'ties. Thus, while a court of equity will not

reform a written contract upon the ground of mis-

take, unless the mistake is shown to be common to

both parties, yet it may exercise its power to grant

relief in a proper case by i-escindiug and cancel-

ling the writing upon the grouud of a mistake of

facts material to the contract by one party only."

18 Ency. PI. £ Pr., p. 761,

and cases there cited.

"A mutual mistake which will afford a ground
for relief by a reforming of a written instrument

means a mistake reciprocal and common to both
parties, when each alike labors under a misconcep-
tion in resi3ect to the facts."

MacVeagh et al. v. Burns, 2 S. Dak. 83; 48 N. W.

835;

18 Ency. PL d Pt\, pp. 781, 818

;

Evarts v. Steger et al., 5 Or. 147

;

Newell et al. v. Stiles, 21 Ga. 118;

Arter v. Cairo Democrat Co. et al., 72 111. 434;

Meier et al. v. Kelly et al., 20 Or. 86;

24 Am. d Eng. Ency. of Law (2nd Ed.), pp. 648-

650,

and cases there cited.

Many are the authorities bearing upon the character

and strength of evidence required to justify a court

in refoi-ming an instrument. Both of these eminent

authors on equity. Professor Pomeroy and Judge Story,

insist that where relief may be gi'anted on parol evi-

dence such evidence "must he most clear and convincing

" * * * the strongest possible", reformation only

being granted "upon a certainty of the error' \ that is
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by such evidence as would be virtually required to con-

vict in a criminal case.

2 Pomeroy, Equity Jurisprudence, Sec. 859;

1 Story, Equity Jurisprudence, Sec. 157.

See further,

Adams et al. v. Henderson et al., 168 U. S. 573.

It is said that where the only relief sought is the

reformation of an instrument, a previous demand for

its correction is necessary therefor.

24 Am. & Eng. Ency. of Laic (2ud Ed.), p. 656,

and cases cited.

Said the Supreme Court of the United States,

"Of course, parol proof, in all such cases," (for

the reformation of a contract on the ground of

mistake) "is to be received with great caution.

and, where the mistake is denied, should never be

made the foundation of a decree, variant from tie

written contract, except it be of the clearest and

most satisfactory character."

Snell et al. r. Atlantic etc. Ins. Co., 8 Otto 85.

The jurisdiction of ecjuity to reform written in-

struments, where there is a mutual mistake, or

mistake on one side and fraud or inequitable con-

duct on the other, is undoubted; but to justify

such reformation the evidence must be sufficiently

cogent to thoroughly satisfy the mind of the court."

Simmons Creek Coal Co. v. Doran, 142 U. S. 417,

and authorities there cited.
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In

Ivinson v. Hutton, 8 Otto 79,

''Relief in such a case can only be granted in a

court of equity; and Judge Story says, if the

mistake is made out of proofs entirely satisfactory,

equity will reform the contract so as to make it

conform to the precise intent of the parties; but

if the proofs are doubtful and unsatisfactor}'', and

the mistake is not made entirely plain, equity will

withhold relief, upon the ground that the written

paper ought to be treated as a full and correct

expression of the intent, until the contrary is

established beyond reasonable controversy * * *

and the power" to reform "should always be

exercised with great caution, and only in cases

where the proof is entirely satisfactory. * * * The
evidence" as to the mistake ''must be such as to

leave no reasonable doubt upon the mind of the

court * * * The mistake must be mutual and
common to both parties to the instrument. It must
appear that both have done what neither intended
* * * A mistake on one side may be a ground
for rescinding, but not for reforming, a contract
* * * Where the minds of the parties have
not met there is no contract, and hence none to

be rectified * * * ", citing many authorities.

In

Hotvland v. Blake et al., 7 Otto 624,

the court said:

"AVliere a written instrument is sought to be
refonned upon the ground that by mistake it does
not correctly set forth the intention of the parties
* * * the burden rests upon the moving party
of overcoming the strong presumption arising from
the terms of the written instrument. If the proofs
are doubtful and unsatisfactory, if there is a
failure to overcome this presumption by testimony
entirely plain and conmncing beyond reasonable
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controversy, the writing will be held to express

correctly the intention of the parties. A judgment
of the court, a deliberate deed or writing, are of

too much solemnity to be bnished away by loose

and inconclusive evidence."

Marvin v. Bennett ef al., supra.

*'It can scarcely need authority to prove that

the evidence necessarj^ to sustain such an alleged

essential variance between the contract intended

and that executed, should be strong and convinc-

ing. The rational presumption will always be that

the deeds were the conclusive agreements; but

the authorities go beyond this. To invalidate such

an instrument, said Lord Chancellor Thurlow, *a

mistake should be proved as much to the satisfac-

tion- of the court as if it were admitted', Brown
C. C. 94. In another analogous, the same able

Chancellor demanded 'irrefragable proof, and his

more illustrious predecessor. Lord Hardwicke, in-

sisted that there must be 'proper proof, and the

strongest proof possible'; and in all these require-

ments of the highest evidence, our own Chancellor

Kent has concurred."

Gillespie et al. v. Moon, 2 Johns. Ch. R. 585;

Harrison v. Insurance Co., 30 Fed. 862;

Kleinsorge et al. v. Rohse, (Or.) 34 Pac. 874;

Kuchenbeiser et al. v. Beckert et al., 41 111. 172

;

Ford et al. v. Joyce et al, 78 N. Y. 618.

In Vary v. Shea et al., 36 Mich. 388, Chief Justice

Cooley said:

"The evidence of a mistake in a written contract

on which the court should act in giving relief,

ought to be so clear as to establish the fact beyond

cavil. Especially should this be the case when the

party setting up the mistake has had the contract
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prepared by his own professional adviser, and

apparently with care and deliberation."

The reformation of a contract

*^is an exercise of power which a court of equity,

if not reluctant to make, would make only on the

strongest and clearest evidence, and for the

strongest reasons."

1 Parsons Mar. Ins. 151.

"To justify the remedial action of the court, the

existence of the mistake, if positively denied by
the insurer, must be established by proof morally

irresistible."

Id., 151, note 1.

The proof of the error

"must be such as to remove all possible doubt

from the mind of the court."

1 Duer on Ins., Lect. 1, note XI.

"It must be strong, irrefragable evidence."

Lord Thurloiv in Shelburn v. Inchequin, 1 Brown Cli.,

341.

"It should be proved as much to the satisfaction

of the court as if it were admitted."

Irnham v. Clark, 1 Brown Ch., 92;

Toivnsend v. Stangroom, 6 Ves. Jr. 328.

The evidence of mistake must be plenary, and leave

no doubt in the mind.

Tucker v. Madden, 44 Me. 216.
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So Chancellor Kent, in

Lyman v. United Ins. Co., supra,

in dismissing a bill to reform a policy, refers to

Gillespie v. Moon, supra.

and says that in that case

"reference was made to the successive opinions of

Lords Hardwicke, Thurlow and Eldon (1 Ves., 317;

1 Brown, 94; 6 Ves. 328), in favor of the most

demonstrative proof, especially against the answer

denying the mistake."

Graves v. Boston Mar. Ins. Co., 2 Cranch. 419;

Hileman v. Wright, 9 Ind. 127;

Hall v. Clagett, 2 Md. Ch. Dec. 153;

PUlpot V. Elliott, 4 Md. Ch. Dec. 275

;

Watkins v. Stockritt, 6 Har. & John. 445;

Davidson v. Greer, 3 Sneed 384;

Kent V. Manchester, 29 Barb. 595.

"It has been required by the party seeking to

be relieved upon the ground of mistake, to pro-

duce, if not quite, almost incontrovertible proof,

or, to use the language of a distinguished chancel-

lor, 'proof clear and overwhelming.' "

Beards Exec'r v. Hubble, 2 Gill 431;

Nevins v. Dunlap, 33 N. Y. 676;

Newton v. Marsden, 31 Law J. Ch. 690-709.

"The proof must be such as will strike all minds
alike, as being unquestionable and free from
doubt."

Edm.onds' Appeal, 59 Penn. St. R. 220-222;

1 Story Eq. Jr., sec. 157;
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Stockbridge Iron Co. v. Hudson Iron Co., 102

Mass. 45; 107 Mass. 290-317;

United States v. Mimro, 5 Mason bl2-'bll.

In

Boivers et al. v. N. Y. Life Ins. Co., 68 Fed. 785,

the court quotes approvingly from a Maine decision

that

"a deed which can be seen and read is a wall of

evidence against oral assaults, and cannot be bat-

tered down by such assaults, unless the evidence

is clear amd strong, satisfactory and convincing."

Can it be said that the evidence in this case upon

which reformation of the contract was granted con-

forms to the requirements of strength and conclusive-

ness laid down by the eminent authorities we have just

briefly quoted! Does the perusal of the record carrs^

conviction to the unprejudiced mind that the parties

to this controversy agreed upon a royalty of 25 per

cent to the lessor, despite the positive asseverations

to the contrary of appellant who executed the in-

strument as principal, and of his wife who executed it

as a witness, and despite the provisions, controlling in

their effect, of the draft of the instrument thus re-

formed and the duplicate of that original subsequently

made and proffered in evidence! Does a case

commend itself to the court where the party

seeking reformation admits his own carelessness

and admits the existence of circumstances that

show he was more than merely careless when he,

by his own hand, prepared and executed the instru-
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ment which he subsequently attacked! If the terms of

instruments solemnly entered into can thus be set at

naught upon loose admissions or declarations, if made

at all, and the vague testimony of those who claim to

have seen in the lost instrmnent the provision for

which appellees contend, of what avail is the writing

itself, or the terms of the agreement previously re-

duced to writing in the draft from which such agree-

ment was copied! The decision of the court below oper-

ates to place a premium upon carelessness and negligence

utterly at variance with the rules laid down by the

learned chancellors whose opinions we have referred

to and who have viewed the reformation of a writing

deliberately entered into as a serious matter, not to be

granted unless clearly and convincingly warranted by

the facts and circumstances of the case.

We submit that the evidence utterly fails to sustain

the judgment of the learned court below and, for the

reasons hereinbefore given, that it should be reversed.

ChakllEs Page,

E. J. McCuTCHEN,

Samuel Knight,

Counsel for Appellant.
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BRIEF FOR APPELLEES.

STATEMENT OF THE CASE.

This suit was commenced by plaintiff and appellant to

enforce compliance by defendants with the terms of a

lay lease under which tlie defendants were engaged in

mining upon a placer claim owned by the plaintiff. The

lease as claimed by plaintiff is set forth in full in the com-

plaint (Tr., pp. 4, 5, 6). It is then alleged that under the

lease the defendants entered upon the claim and extracted



therefrom large dumps of pay gravel ; that on May 18th,

1904, the defendants commenced sluicing the pay dumps

and were still engaged in so doing, at the time the action

was commenced; that on May 23d, 1904, the defendants

cleaned up 54 8-100 ozs. of gold and in company with

plaintiff took the same to the Alaska Banking and Safe

Deposit Company in Nome, to have the same assayed,

sold and divided; that since said 23d day of May, 1904,

defendants continued to sluice, and on May 28th, 1904, the

date of the commencement of this suit, brought into town

in company with plaintiff, about 35 pounds of gold of the

value of about $8,525. (Tr., pp. G, 7.)

The complaint then alleges demand by plaintiff upon

defendants that they pay and deliver to him 75 per

cent, of said gold dust, amounting to about $6,057.00,

that defendants refused to pay him 75 per cent, but offer-

ed him 25 per cent, which being declined, they kept the en-

tire proceeds.

Further allegations are made that the unsluiced dumps

on the premises contain gold to the amount of about $30,-

000.00; that unless restrained by the Court, defendants

will sluice up the same and retain 75 per cent of the same

;

that plaintiff has no plain, speedy or adequate remedy at

law. Insolvency of the defendants is alleged (Tr., p. 9).

The prayer of the complaint is as follows (Tr., pp. 9,

10):

"Wlierefore plaintiff prays:

''1st. For the recovery of the possession of 75 per



cent, of the gross proceeds of gold already taken from

said premises.

''2d. That this Court issue an injunction against the

said defendants and each of them restraining the said

defendants, their attorneys, servants, employees, agents

and all persons in privity with them, or either of them,

from sluicing the aforesaid dumps or extracting the

gold therefrom until the final hearing of this cause.

"3d. That an accounting be had of the gold already

extracted by the defendants, and that the said defend-

ants be adjudged and decreed to deliver to this plain-

tiff 75 per cent of all gold so taken and extracted from

said dumps by the said defendants or by any other

persons or employees on their behalf.

"4th. That the plaintiff be adjudged and decreed to

be the owner of 75 per cent of all the gold which is now

deposited in said dumps.

"5tli. Plaintiff prays that a receiver may be appoint-

ed by this Court to take charge of the dumps described in

plaintiff's complaint and to protect tlie same during the

pendency of tliis action, and to dispose of the same ac-

cording to the judgment and decree of tliis Court.

"6th. Plaintiff praj's for general relief.

"A. J. BRUNER,
"Attorney for Plaintiff."

In their answer (Tr., pp. 13-23), defendants deny that



on December 5tli, 1903, they executed the lease in the

words and figures as set forth in the complaint, and af-

firmatively allege substantially as follows: That on or

about November 18th, 1903, plaintiff orally agreed with

defendants to allow them to prospect a few days on the

claim in question with a view of taking a lay ; that on No-

vember 20th, 1903, the parties agreed that the defendants

might continue working on a lay of 25 per cent royalty

to plaintiff, and that they continued working with a thaw-

er extracting pay dirt, but not sluicing, until about March

4th, 1904; that prior to that time no written lease had

been executed, but on or about said March 4th, the lease

was reduced to writing, being written by defendant Elli-

ott, using a blank form, and that the lease so reduced to

writing was substantially in words and figures as set

forth in plaintiff's complaint except that it pro-

vided for the payment to plaintiff of 25 per cent

royalty instead of 75 per cent as claimed by plaintiff; that

said lease, drawn up on March 4th, 1904, providing for the

payment of 25 per cent royalty to plaintiff * * was on said

**4th day of March, 1904, actually signed by plaintiff and

* * defendants and delivered to defendants and is and was

''at all times herein mentioned the original lease in writ-

hing between the parties" (Tr., p. 15). The answer then

alleges that at plaintiff Kuzek's request, the lease was

dated December 5th, 1903, although never actually drawn

up, signed or executed until March 4th, 1904. The circum-

stances of the drawing up and execution of what was in-



tended to be a duplicate of this original lease retained by

plaintiff are thus alleged in the answer (Tr., pp. 15-17)

:

''That afterwards and on or about the 3d day of April,

'

' 190-i, at the request of the said Stanley Kuzek, the said

"defendant Elliott drew up a duplicate or copy of said

''lease, to be retained by the plaintiff Kuzek; that in

"drawing up said duplicate or copy, defendant Elliott

"used the same kind of a printed blank as was used by

"him for said original lease, but in copying and drawing

"the same he erroneously wrote in the words '75 per

"cent' to be paid to the lessor, instead of '25 per cent'

"which was written in said original lease. That said

'

' copy or duplicate of said lease so drawn up on said 3d

"day of April, 1904, in which said mistake was made as

"aforesaid was signed by the plaintiff and defendants
'

' and delivered to said Kusek ; and the defendants allege

'

' on their information and belief that said duplicate copy
'

' of said lease is the document set forth in i^aragraph II

"of plaintiff's complaint. That in signing and executing
'

' said duplicate or copy of said lease the plaintiff and de-

'

' fendants both intended to execute an exact duplicate of

'

' the original lease entered into between the parties, and

"at the time the same was signed by the plaintiff and de-

"fendants both the plaintiff and defendants believed said

"copy or duplicate lease to be an exact and literal copy

"of the original lease entered into between the parties

"hereto, which provided for the payment of 25 per cent

"of the gross output of said claim to plaintiff. That the

"mistake made by plaintiff and defendants in copying



**and signing said lease was mutual, and was inadvert-

'*ently made by the defendant Elliott in copying said

'
' original lease, and was not known to either the plaintiff

''or defendants until considerable time afterwards. That

''said copy or duplicate lease does not and did not ex-

" press the true agreement between the parties as set

''forth in the original lease entered into between them,

"but by said mistake and inadvertence aforesaid, it was

"made to appear thereby that the plaintiff, lessor, was
'

' entitled to 75 per cent of the gross output of said claim,

'
' whereas and in fact the true mutual agreement between

"the parties was and is that the defendants are entitled

" to 75 per cent of the gross output of said claim, and the

"plaintiff to 25 per cent. That it was not intended by

"drawing up and signing and executing said copy or du-

" plicate lease to change or modify in any particular the

"original lease in writing, entered into between the par-

"ties aforesaid."

It is then alleged that defendants have inadvertently

lost or mislaid their "original lease" and that they have

made long, careful and diligent search for it but were un-

able to find it. (Tr., p. 17.)

The other allegations of the answer refer to the

amount of gold taken out and the dispute between plain-

tiff and defendants in relation to the division of the same.

The answer prays for the following relief (Tr., p. 23)

:

"Wherefore the defendants pray:

"1st. That the injunction heretofore issued herein be

'

' dissolved.



'*2d. That the Court, by its decree herein, correct said

''duplicate or copy of a lease between plaintiff and de-

''fendants, by changing the words '75 per cent' therein

"to '25 per cent,' in so far as said duplicate or copy of

"said lease may in any way affect the rights of plaintiff

"and defendants.

"3d. That the Court adjudge and decree that the de-

"fendants are entitled to 75 per cent of the gross output
"of said dumps of pay gravel extracted by them from the

"premises described in plaintiff's complaint, and that

"the plaintiff is entitled to 25 per cent.

"4th. That the Court adjudge and decree that the de-

"fendants be allowed to continue in possession of said

"premises and sluice and clean up said dumps of pay
"gravel, aforesaid, and retain therefrom 75 per cent of

"the gross amount of gold produced therefrom.

"6th. That the defendants have judgment for their

"costs and disbursements herein and for all other relief

"which they may be in equity entitled.

"IRA D. ORTON,
"Attorney for Defendants."

A reply was filed putting in issue the alleged mistake in

making the so-called duplicate lease. It was admitted
however that no written lease whatever was drawn up un-
til some time in March, when the original lease was pre-
pared and executed and retained by defendants and also
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that the so-called duplicate was not made until on or

about April 4tli, 1904. (Tr., pp. 27-33.)

The principal and controlling issue of fact in the case

was whether or not the original lease provided for the

pajTQent of 25 per cent royalty instead of 75 per cent

and whether or not the defendant Elliott in afterwards

attempting to write a duplicate of the lease made a mis-

take in copying by writing 75 instead of 25 per cent. The

Court so found in the following language quoting from

the opinion :

'
' The Court * * * finds that the allega-

*'tions of the plaintiff's complaint have not been sus-

'
' tained by the evidence, and further finds that the allega-

**tions of the defendants' answer as to the terms of the

** original lease have been clearly and convincingly sus-

*' tained by the evidence." (Tr., p. 182.)

The gold contained in tlie dumps having been cleaned

up by a receiver appointed by consent and in accordance

with the prayer of plaintiff's complaint the judgment

finally ordered the proceeds to be divided according to

the terms of the original lease, i. e., 25 per cent to plain-

tiff and 75 per cent to defendants. (Tr., pp. 190-191.)

ANSWER TO APPELLANT'S POINTS AND
AUTHORITIES.

I.

Plaintiff's first point is that "an equitable defense

'•seeking the reformation of the lease was improperly

''pleaded in the case at bar". There are a number of
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complete answers to plaintiff's contention on this point:

First—This suit is in equity and not an action at law,

which plainly appears by the allegations and prayer of

the original complaint. The prayer of the complaint

which contains but one cause of action is entirely for

equitable relief and includes prayer for an accounting,

for an injunction, the appointment of a receiver and for

general relief. An injunction was actually issued and a

receiver appointed.

None of the relief sought in this suit was legal. Plain-

tiff alleges in his complaint that he has no '
' plain, speedy

or adequate remedy at law" (Tr., p. 9), and he is not able

to ask as a part of the relief sought a judgment for any

specific sum, but asks that an ' ^ accounting be had of the

gold extracted by the defendants" (Tr., p. 10).

To show how satisfied plaintiff was that his suit was

in equity it is only necessary to suggest that he brought it

into this Court by appeal and not by writ of error (Tr.,

pp. 197-200). If the Court should be of opinion that the

case is an action at law, we respectfully ask that the ap-

peal be dismissed as it is well settled that if an action

at law is brought into this Court by appeal intead of by

writ of error, it must be dismissed for want of jurisdic-

tion.

Bevins vs. Ramsay, 11 How., 185.

Mussina vs. Cavazos, 6 Wall, 355, 358.

Second—No objection having at any time been made to

the pleading of an equitable defense, such objection is
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that the so-called duplicate was not made until on or

about April 4th, 1904. (Tr., pp. 27-33.)

The principal and controlling issue of fact in the case

was whether or not the original lease provided for the

pajTiient of 25 per cent royalty instead of 75 per cent

and whether or not the defendant Elliott in afterwards

attemiDting to write a duplicate of the lease made a mis-

take in copying by writing 75 instead of 25 per cent. The

Court so found in the following language quoting from

the opinion :

'

' The Court * * * finds that the allega-

'Hions of the plaintiff's complaint have not been sus-

* * tained by the evidence, and further finds that the allega-

**tions of the defendants' answer as to the terms of the

"original lease have been clearly and convincingly sus-

*' tained by the evidence." (Tr., p. 182.)

The gold contained in the dumps having been cleaned

up by a receiver appointed by consent and in accordance

with the prayer of plaintiff's complaint the judgment

finally ordered the proceeds to be divided according to

the terms of the original lease, i. e., 25 per cent to plain-

tiff and 75 per cent to defendants. (Tr., pp. 190-191.)

ANSWER TO APPELLANT'S POINTS AND
AUTHORITIES.

I.

Plaintiff's first point is that "an equitable defense

"seeking the reformation of the lease was improperly

"pleaded in the case at bar". There are a number of



complete answers to plaintiff's contention on this point:

First—This suit is in equity and not an action at law,

which plainly appears by the allegations and prayer of

the original complaint. The prayer of the complaint

which contains but one cause of action is entirely for

equitable relief and includes prayer for an accounting,

for an injunction, the appointment of a receiver and for

general relief. An injunction was actually issued and a

receiver appointed.

None of the relief sought in this suit was legal. Plain-

tiff alleges in his complaint that he has no '

' plain, speedy

or adequate remedy at law" (Tr., p. 9), and he is not able

to ask as a part of the relief sought a judgment for any

specific smn, but asks that an '

' accounting be had of the

gold extracted by the defendants" (Tr., p. 10).

To show how satisfied plaintiff was that his suit was

in equity it is only necessary to suggest that he brought it

into this Court by appeal and not by writ of error (Tr.,

pp. 197-200). If the Court should be of opinion that the

ease is an action at law, we respectfully ask that the ap-

peal be dismissed as it is well settled that if an action

at law is brought into this Court by appeal intead of by

writ of error, it must be dismissed for want of jurisdic-

tion.

Bevins vs. Ramsay, 11 How., 185.

Mussina vs. Cavazos, 6 Wall., 355, 358. ':

Second—No objection having at any time been made to

the pleading of an equitable defense, such objection is
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Tvaived. Even the objection that a suit should be at law

instead of in equity is waived if not raised at the proper

time.

Insley vs. United States, 150 U. S., 512, 515.

A case directly in point is Shields vs. Mongollon Ex-

ploration Co., 137 Fed., 539. This case came by writ of

error to this Court from the District of Alaska, and was

an action at law. An equitable defense for reformation

of a deed was pleaded and affirmative relief prayed for

and granted. Such practice was claimed as error, but this

Court in overruling the contention, through Mr. Justice

Gilbert, said :

'

' But the plaintiff in eror does not and did

"not in the Court below, question the power of the trial

** Court to deal with the equitable defense which was in-

"terposed in the present case, nor its power to proceed

* * and decree affirmative relief which was accorded in the

''reformation of the deed." (137 Fed., 539, 547-8.)

Third—Xo assignment of error is made upon this

point. This is admitted by the appellant, but he insists

that the alleged error is a "plain error" within the lan-

guage of Rule 11 of this Court which the Court may

notice at its option. The cases where the Court would

so interpose are rare and certainly should not be extend-

ed to embrace an alleged error in procedure not involving

the merits of the controversy. Where the defect is one

which may be waived no review thereof can be had where

no assignment of error is found in the record.

Clinton E. Worden Co. vs. Cal. Fig Syrup Co., 102

Fed., 334 (C. C. A.)
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Fourth—Even if we concede that plaintiff's action is

at law, the defendants had under the Alaska Code the

right to interpose thereto all the defenses which they

might have, whether legal or equitable.

''The distinctions between actions at law and suits in

"equity, and the forms of all such actions and suits, are

'
' abolished and there shall be but one form of action for

"the enforcement of private rights and the redress and

"prevention of private wrongs, which is denominated a

'
' civil action. '

'

Alaska Code of Civil Procedure, sec. 1.

Carter's Ann. Code, Alaska, p. 145.

"All the forms of pleading heretofore existing in ac-

*
' tions at law and suits in equity are abolished and here-

'
' after the forms of pleading in Courts of record and the

"rules by which the sufficiency of the pleadings is to be

"determined shall be those prescribed by this Code."

Alaska Code of Civil Procedure, sec. 54.

Carter's Alaska Code, p. 155.

These sections of the Alaska Code were not copied

from the Oregon Code, but in Oregon on the contrary the

distinction between actions at law and suits in equity is

preserved. That section of the Oregon Code which is

similar to section 1 of the Alaska Code of Civil Procedure

reads as follows

:

"The distinction heretofore existing between forms of
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'
' actions at law is abolished and hereafter there shall be

"but one form of action at law for the enforcement of

"private rights or the redress of private wrongs."

Oregon C. C. P., sec. 1.

/ Hill's Annotated Laivs of Ore., ed. 1887, p. 130.

In construing this section of the Oregon Code, the Su-

preme Court of Oregon has had occasion to observe that

the rule in most of the code States abolishing the distinc-

tion between actions at law and suits in equity has not

been adopted in Oregon, but it is the distinction between

forms of actions at law only that is abolished.

Beacannon vs. Liehe, 11 Ore., 443.

Burrage vs. Bonanza G. & Q. M. Co., 12 Id., 169.

The Oregon Code makes specific provision for suits in

equity in the following language:

"The enforcement or protection of a private right or

'

' the prevention of or redress for an injury thereto, shall

*

' be obtained by a suit in equity in all cases where there

"is not a plain, speedy nad adequate remedy at law. * *"

Oregon Code Civil Proc., sec. 380.

/ Hill's Annotated Laics of Ore., ed. 1887, pp. 404,

405.

This section of the Oregon Code was not carried into

the Alaska Code, and the action of Congress by abol-

ishing the distinction between actions at law and suits in
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equity in AlaskA, instead of merely abolishing the distinc-

tions between "forms of actions at law" as provided in

the Oregon Code of Civil Procedure, signifies the inten-

tion of Congress to adopt the rule in force in other

code States and Territories that legal and equitable relief

may be sought in the same action and equitable defenses

may be pleaded in actions at law.

Pomeroy in his work on Remedies and Remedial

Rights Under the Codes (2d ed.) says at p. 107 : "Another
'

' practical effect of removing the distinction between ac-

' * tions at law and suits in equity is shown in the employ-

"ment of equitable defenses to actions brought to enforce

"legal rights and to obtain legal remedies." Sections 87

to 97, pages 107 et seq. of this text book contain a full

discussion of this subject and is a complete answer to

the appellant's contention.

The territorial statutes of the former territories of

Idaho and Montana contained provisions almost if not

exactly similar to the Alaskan Code, and it was held by

the Supreme Court of the United States that under

these codes legal and equitable relief could be obtained in

the same action and by the same complaint.

Basey vs. Gallagher, 20 Wall., 670, 680.

Ely vs. New Mexican, etc., R. R. Co., 129 U. S., 292.

Idaho, etc.. Land Co. vs. Bradbury, 132 U. S., 509,

513.

From these authorities, it may be said a fortiori that

an equitable defense may under such codes be properly

pleaded to a complaint at law.
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The answer of defendants is also criticised by appel-

lant because it is claimed the affirmative defensive matter

is not stated separately from the denials. Conceding

this to be true, it is not a matter for the attention of the

Appellate Court, first because it is not assigned as error,

and secondly because it was not complained of or prop-

erly raised in the Court below. Such an objection is

waived unless made at the proper time by demurrer or

motion.

Hagely vs. Hagely, 68 Cal., 348.

n.

THE QUESTION OF THE SUFFICIENCY OF THE
EVIDENCE TO SUPPORT THE FINDINGS AND
DECISION OF THE COURT CAN NOT BE CON-

SIDERED IN THE APPELLATE COURT BE-

CAUSE THE BILL OF EXCEPTIONS DOES NOT
CONTAIN ALL THE EVIDENCE.

Not only does the bill of exceptions in this case omit to

state that it contains all the evidence introduced in the

Court below, but it affirmatively appears that some very

important evidence is omitted. Plaintiff's exhibit No. 3,

mentioned at pages 54 and 55 of the transcript, and with

reference to which defendant William Elliott testified in

great detail, is omitted entirely. Photographs of this ex-

hibit and also of plaintiff's exhibit No. 2 were offered in

evidence by the defendant and admitted without objec-

tion. (Tr., p. 97.) These photographs are not contained
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in the record. These exhibits and their photographs are

the most important pieces of evidence introduced in the

Court below because it was from an inspection of them

that the Court was able to ascertain the absolute falsity

of plaintiff's testimony that the part of the preliminary

unsigned draft of lease providing for the royalty of 75

per cent to plaintiif was in the handwriting of defendant

Elliott. And it was by this document, Plaintiff's Exhibit

3, that the Court was able to see that the plaintiff Kuzek

had deliberately and wilfully written in the 75 per cent,

and then wilfully sworn falsely that it was written by the

defendant Elliott. A memorandum book of Mrs. Kuzek,

the plaintiff's wife, produced by her to refresh her mem-

ory was introduced in evidence and marked '* Defend-

ant's Exhibit No. 3" (Tr., p. 136). Mrs. Kuzek was ex-

amined at length on this Exhibit (Tr., p. 136-145), and

it was a very important item of evidence to show that

both Mr. and Mrs. Kuzek were wilfully testifying falsely.

No part of this exhibit is contained in the record, neither

is the original brought to this Court as might be done

under the rules. This exliibit was most important on the

question of handwriting. The affidavit of Stanley Kuzek,

"Defendants' Exhibit No. 4," and the affidavit of Bertha

Kuzek, ''Defendants' Exhibit No. 5," are omitted from

the Bill of Exceptions (Tr., p. 181. These affidavits

were used in the cross-examination of the plaintiff and

his wife and were introduced to contradict and impeach

them.

It is well settled that unless the bill of exceptions
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shows affirmatively that it contains all the evidence the

sufficiency of the evidence cannot be reviewed in this

Court.

V. S. vs. Copper Queen, 185 U. S., 495.

Clune vs. U. S., 159 U. S., 590.

Met. Nat. Bank vs. Jarisen, 108 Fed., 572 (C.

C. A.).

Nashua Sav. Bk. vs. Anglo-Am. L. M. d A. Co.,

108 Fed., 764 (C. C. A.).

Counsel for appellant say, on page 8 of their brief,

that it may j^roperly be assumed that the bill of excep-

tions contains all the evidence. To this point, counsel

cite Gunnison County vs. Rollins et ah, 173 U. S., 255.

In the case cited, the bill of exceptions did not expressly

state that it contained all the evidence, but entries in tho

bill sufficiently showed that it did contain it all. This

case is not in point here as there are no entries in the bill

indicating that it contains all the evidence, but, on the

contrary, it appears that some of it omitted.

in.

THE ASSIGXMEXTS OF ERROR ARE XOT SUFFI-

CIENT TO AUTHORIZE THIS COURT TO RE-

VIEW THE QUESTION OF THE SUFFICIENCY
OF THE EVIDENCE TO SUPPORT THE FIND-

INGS AND DECISION OF THE COURT.

Preliminarily to a discussion of this point, it may also

be observed that the brief of appellant does not contain
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xvn

The Court erred in not making, rendering and enter-

ing a decree in favor of the said plaintiff Stanley Kuzek,

and against the defendants Chas. F. Magaha and Wm.
Elliott, adjudging that plaintiff was entitled to an ac-

counting of the gold extracted bv defendants, and that

plaintiff required 75 per cent of the gross proceeds of

gold taken by defendants from the premises described in

plaintiff's complaint.

That general assignments of this character are insuffi-

cient to authorize a review of the e^^idence is settled by

a long line of decisions.

Deering Harvester Co. vs. Kelly, 103 Fed., 261;

43 C. C. A., 225.

Smith vs. Hopkins, 120 Fed., 921.

United States vs. Lee Yen Tai, 113 Fed., 465; 51

C. C. A., 299.

Richardson vs. Walton, 61 Fed., 535; 9 C. C. A.,

604.

Metropolitan Xat. Bank vs. Rogers, 53 Fed., 776;

3 C. C. A., 666.

Sovereign Camp, Woodmen of the World vs. Jack-

son, 97 Fed., 382; 38 C. C. A., 208.

Louisiana A. & M. R. Co. vs. Board of Levee

Comrs., etc., 87 Fed., 594; 31 C. C. A., 121.

United States vs. Ferguson, 78 Fed., 103 ; 24 C. C.

A., 1.

McFarlane vs. Golling, 76 Fed.. 23 ; 22 C. C. A, 23.

Fox vs. Haarsteck, 156 U. S., 678.
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Appellant's counsel cite the cases of Ridinrgs et al. vs.

Johfison, 128 U. S., 212, and Central Trust Co. vs. Sea-

songood, 130 U. S., 482, to the point that on an appeal in

an equity suit the whole case is before the Court, and they

are bound to decide it in so far as it is in a condition to

be decided. "We have carefully examined these cases as

well as Buckingham et al., vs. McLean, 13 How., 150,

and although we are not inclined to dispute the proposi-

tion made by appellant, the cases cited are not to the

point. At any rate, the rule is that in the absence of

proper assignments of error the Court vdW not examine

every point in the case. Proper assignments of error

are just as necessary in equity as in other cases.

Randolph vs. Allen, 73 Fed., 23, 29 (C. C. A.).

Farrar vs. Churchill, 135 U. S., 609.

It may also be remarked that in discussing the question

of what is before the Court on an appeal in equity, coun-

sel have forgotten their contention that this is an action

at law.

IV.

THE SUFFICIENCY OF THE EVIDENCE TO SUS-

TAIN THE FINDINGS AND DECISION OF THE
COUET CAN NOT BE REVIEWED BECAUSE NO
EXCEPTIONS WERE TAKEN OR RESERVED
TO THE FINTDINGS.

Section 372 of the Alaska Code of Civil Procedure,
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referring to the trial of suits of an equitable nature, pro-

vides as follows

:

a* * * In all such actions the Court, in rendering

"its decision therein, shall set out in writing its findings

'

' of fact upon all the material issues of fact presented by

"the pleadings, together with its conclusions of law

"thereon; but such findings of fact and conclusions of

"law shall be separate from the judgment and shall be

"filed with the clerk and incorporated in and constitute

' * a part of the judgment roll of the case ; and such find-

'

' ings of fact shall have the same force and effect and be

* * equally conclusive, as the verdict of a jury in an action.

^'' Exceptions may he taken during the trial to the ruling

''of the Court, and also to its findings of fact, and a state-

"mtnt of such exceptions prepared and settled as in an

"action, and the same shall be filed with the clerk within

"ten days from the entering of the decree (judgment)

"or such further time as the Court may allow.'*

Carters Alaska Code, p. 226.

That exceptions to the findings under this section are

necessary, see:

8 Ency PI. & Pr., p. 275, and cases cited, also

:

Marhs vs. Crew et al, 14 Ore., 382 ; S. C, 13 Pa-

cific, 55.

Verdier vs. Eigne, 16 Pacific, 64, 66 (Oregon).

It must have been intended to require specific excep-
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tions to fmdings to authorize their review in the Appel-

late Court, otherwise the provisions of this section in re-

lation to the taking of such exceptions would be useless

and without meaning.

V.

NO ERROR WAS COMMITTED BY THE COURT
IN ITS RULINGS UPON THE ADMISSION OF
EVIDENCE.

Before discussing this point we desire to call the atten-

tion of the Court to the fact that the brief of appel-

lant contains no specification of the alleged errors in the

admission of evidence, as required by the rules of this

Court. Under such circumstances, this Court may prop-

erly refuse to consider them.

Haldane vs. United States, 69 Fed., 819 ; 16 C. C.

A., 447.

The first three assignments of error are not mentioned

in any part of appellant's brief. As to all the other as-

signments of error upon the admission of evidence with

the exception of assignment No. VI, no attempt is made

either in the assignment of errors or in appellant's brief

to comply with that part of rule 11 of this Court, which

requires that ''when the error alleged is to the admission

**or to the rejection of evidence, the assignment of errors

''shall quote the full substance of the evidence admitted

"or rejected.'* Under such circumstances, this Court is

under no obligation to consider these assignments.
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Cass County vs. Gibson, 107 Fed., 363; 46 C. C. A.,

341.

Counsel for appellant have so intermingled their argu-

ment on all assignments relating to evidence touched

upon by them with their argument upon the sufficiency of

the evidence that it is difficult to answer them in order.

The first assignment on admission of evidence men-

tioned by appellant's counsel is No. IV, that the Court

erred in permitting the witness Cowden to testify as to

his reason for carefully examining the original lease.

(Appellant's brief, p. 16 ; Tr., pp. 69-70.) Counsel cite no

authority and give no reason for their ''opinion" that

the action of the Court was erroneous. In our opinion,

no error was committed. As the point of the witness

Cowden 's testimony was that he remembers the original

lease provided for the payment of twenty-five per cent

to the lessor and not seventy-five, it was perfectly proper

for him to state the reason, if any, why he particularly

examined the document with reference to this point.

Appellant's counsel next complain of the admission in

evidence of declarations and statements of the witness

Kuzek to the effect that he was to receive only twenty-

five per cent royalty. It is objected that certain of the

conversations took place before the original lease was

signed—as an instance, the testimony of the witness

Taylor in relation to a statement of Mr. Kuzek the day

immediately preceding the execution of the lease. The

testimony complained of is set forth on page 17 of appel-

lant's brief. The fact that this admission was made the
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day before the execution of the lease is in our opinion of

no importance when we consider that it is admitted by

the pleadings and by plaintiff in his evidence that the de-

fendants had for several months been operating on an

oral lay, and the original lease only put in writing the

former oral agreement of the parties. This is a suffi-

cient answer to the suggestion that the parties may have

modified their previous oral understanding. Counsel cite

no authority for their contention that the admissions of

plaintiff testified to by the various witnesses were incom-

petent. The case of Marvin vs. Bennett et al., 26 Wend.,

168, does not touch on the competency, but only on the

weight and value, to be given such admissions.

It is also complained that error was committed in ad-

mitting certain evidence of the usual amount of royalty

reserved by lessors in leasing claims of the character and

in the same neighborhood as the claim in question. Such

testimony was clearly admissible as showing the gross

inadequacy of the consideration which would be receiv-

ed by the laymen, if they should receive but 25 per cent

of the output. Such testimony is always admissible.

''While inadequacy of price, however gross, is not of it-

''self sufficient ground to set aside or reform a contract

''between parties standing on an equality, it is a material

"fact, and in connection with other facts may amount

"to proof of fraud or mistake.**

Baldwin vs. National Hedge and Wire Fence Co.,

73 Fed., 574, 584 (citing Bigelow Frauds, 137;
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Kerr, Fraud d M., 186; Story, Eq. Jur., see.

246; Howard vs. Edgell, 17"~Vt., 9.)

A case directly in point is GilUs vs. Arringdale, 47 S.

E., 429 (N. C.)

It is also claimed by appellant that the witness

Cowden was not qualified to state the usual amount of

royalty. At page 76 of the transcript, he is asked, with-

out objection: *'Q. I will ask you if you are familiar

**with the usual rate of royalty that is paid upon mines

' * at and near Peluk creek, of the same kind and character

*

' as the claim in disputeV To this question he answer-

ed :'' A. I am. '
' A question almost identical was asked

the witness Marsh (Tr., p. 79) and he made like answer.

Appellant also claims (appellant's brief, p. 20) that

one witness Johnson did not give any date as to the con-

versation with Kuzek as to the amount of royalty the de-

fendants were to receive. While no date is given, it ap-

pears that it was while the defendants were working

under the lease. It therefore follows conclusively that it

must have been after the lease was entered into. (Tr.,

p. 90.) Such a criticism is hypercritical. As to the testi-

mony of the witness Greve, while it is true the conversa-

tion was before the written instrument was executed, it

was after defendants were at work under the lease which

was afterwards reduced to writing.

The evidence of United States Commissioner Reed as

to the purpose for which the original lease was brought

to him was clearly competent. He testified as to its con-
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tents and it was proper to show what examination he

made of it. (Tr., p. 93.)

As to the conversation between the witness Taylor and

defendant Elliott complained of by appellant on page 21

of his brief, it may be answered that it is not the testi-

mony mentioned in the twelfth assignment of error.

This assignment which, however, does not conform to

the rules of this Court, reads as follows: **The Court

*' erred in permitting the defendant Elliott to testify as

'*to a conversation held between himself, D. M. Taylor

*
' and the plaintiff, as to the terms of the lease, which con-

'Versation was held before the contract of lease was re-

* * duced to writing. '

' The evidence referred to by this as-

signment is not the statement by the witness Taylor

:

*'Sure, I think it will" (Tr., p. 95) as stated on page 21

of appellant's brief, but the following found at page 96

of the transcript

:

'*Mr. Taylor asked when I would be in town. I told

"him possibly the next day. He told me to bring my
** lease with me. I told him it wasn't made out yet; that

*'we just had an oral agreement between us. I said, *we

'' 'get 75 per cent of what comes out of the ground up

" *to June 5th; Kuzek can tell you the same,' and Kuzek

''says 'that is right; you can get your paper right off

" 'and take them up with you.' The next day we reduced

"the agreement to writing."

The admissibility of this character ot testimony has al-

ready been discussed by us.
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We have referred to all the alleged errors in the admis-

sion of evidence discussed in appellant's brief and re-

spectfully submit even if properly before the Court they

are entirely without merit.

VI.

THE EVIDENCE IS SUFFICIENT TO JUSTIFY
THE DECISION OF THE COURT.

Counsel for appellant have discussed the sufficiency of

the evidence at considerable length. Representing the

appellees, we are at considerable disadvantage in this dis-

cussion, owing to the failure of the appellant to include

in the bill of exceptions the original unsigned draft of

lease, ''Plaintiff's Exhibit No. 3" and the photographic

copies of this exhibit, and "Plaintiff's Exhibit No. 2."

The strongest point made by appellant and stated over

and over again in his brief, is that the unsigned draft of

lease provided for the pajTuent of 75 per cent to the

lessor, and that it was also in the handwriting of defend-

ant Elliott. (Appellant's brief, pp. 23, 30, 31, 33.)

In this contention counsel is in error. Had the learned

counsel who filed appellant's brief in this Court been

present at the trial in the Court below we believe they

would not have pressed this point so insistently. The un-

signed draft of lease was partially filled out when de-

fendant Elliott commenced to complete it. It had been

partially filled out by the plaintiff Kuzek, (Tr., pp.

101-102.)



Elliott did not write that portion of the original draft

of lease ivhich provided for the payment of 75 per cent of

the gold to plaintiff. That portion of the draft was after-

wards written in by the plaintiff Kuzek in order to make

it agree with the duplicate signed copy made in April, and

for the express purpose of attempting to make the Court

believe that defendant Elliott had twice, in different docu-

ments, written the words and figures, * * 75 per cent to the

lessor." The plaintiff Kuzek and his wife both wilfully

swore falsely that Elliott had written the words and

figures, ' ^ 75 per cent, '

' in the draft of lease. This false

testimony took from their evidence all its credibility. If

this Court had before it the original exhibits or the photo-

graphs of them, it would be made plain that both plain-

tiff and his wife had, by reason of ignorance and avarice,

committed a very crude forgery and attempted to sustain

it by perjury. Owing to the fact that these exhibits are

not in the record, no ocular demonstration of this fact can

be made to this Court, but it can be shown from some of

the testimony in the record.

When the defendant Elliott was being cross-examined

the following occurred

:

*' (Witness was here handed a draft of a lease claimed

to have been made on the same day the original lease was

executed.

)

'

' Q. At that time did you have this paper, did you see

this paper there at that time ?

*'A. No, that one was never produced at that time.

*'Q. I will ask you to look that over.
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**A. I remember when that—this was with the first

one.

''Q. Who wrote that!

'*A. I wrote the lower part.

"Q. Who wrote this here?

**A. I don't know where you mean.

* * Q. This writing here where it says, ' Pay to said les-

sor'

—

'*A. Let me look at that just a minute please.

''Q. Yes, sir. (Hands witness paper.) Plaintiff's

Exhibit No. 3.

* * A. There is two figures here I never wrote.

**Q. What are they?

"A. The *75' and this here 'H-e-s.»

*
' Q. You never wrote that ?

"A. I will testify I never wrote that, that is not my
figures.

*
' Q. You are absolutely positive of that ?

*

' A. I am positive that is not my figures. '

'

At the request of plaintiff's attorney, the plaintiff Elli-

ott wrote his name, the word '

' his,
'

' the figures '

' 175 '

' and
'

' 1903. '
' These exemplars of his handwriting were intro-

duced in evidence without objection, marked * 'Plaintiff's

Exhibit No. 4." (Tr., p. 64.) As they are not contained

in the bill of exceptions it is impossible for this Court to

make the comparisons made by the Court below. The

omission of this important exhibit further illustrates the

impossibility of properly reviewing the evidence in this

Court.



2U

On re-direct examination the same witness testified, in

relation to the unsigned draft, ''I did not write the word

'legal' nor the figures *75' after word assigns." (Tr.,

p. 62.) He also testified as follows referring to "Plain-

tiff 's Exhibit No. 3"

:

' * Q. After the word ' during, ' the balance of the pen-

cil writing before the words 'and that the lessor' did you

write tliat? A. I did
;
yes, sir.

**Q. The word 'his' before 'legal representatives' in

the last line of paragraph IV, did you write that?

"A. It is mine, that is my writing, I always make an

'h' like that, in all my writing, I always write it that

way ; I never start at the bottom, you never find any word

wherever I use 'h' in it where I got it in the other way, I

never start it that way unless there are two words togeth-

er where I would have to run up.

*
' Q. No I will ask you to state, Mr. Elliott, whether or

not the word 'li-e-s' or 'h-e-r,' or whatever that is before^

—

in the fourth paragraph of this so-called draft of the lease,

Plaintiff's Exhibit No. 3, the word in pencil writing, im-

mediately before the words 'legal representatives or as-

signs' was written on the paper that day? A. It was not

written in my presence.

"Q. Was the word or figures '75' after the word 'as-

signs' in the same paragraph written that day?
*

' A. They were not placed on that by me, and I never

saw them there." (Tr., pp. 62-3.)

The plaintiff Kuzek\ first testified that he did not write

the figures 75 in the unsigned draft. Exhibit 3

:
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"Q. Come down to the word legal in the fourth para-

graph ; that looks like h-e-s, did you write that ?

*'A. No, sir.

*'A

''A

''A

''A

You are positive of that?

Positive.

You are absolutely positive about that I

Yes, sir.

And this * 75
' did you write that ?

No, sir.

You are positive of that!

Positive, yes, sir."

(Testimony of Kuzek. Tr., p. 155.)

After having been examined with reference to a note

book containing specimens of his handwriting (Tr.,

pp. 158-164) he changed his testimony and admitted that

he might have written the word ''h-e-s" and the figures

" 75 " in the unsigned draft. The testimony is as follows

:

"Q. You are absolutely sure that yon didn't write the

uord 'h-e-s' immediately before 'legal representatives'?

''A. No.

"Q. You are not absolutely sure. Are you absolutely

sure that you didn't write the figures '75' in the first line

of paragraph fourth?

"A. No, sir."

That these pivotal words were written in the unsigned

draft by Kuzek himself could, we claim, be shown conclu-

sively, if the original exhibits or their photographs were

before the Court. Counsel say, with reference to the ex-
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pert testimony on the question of the handwriting, "as

"the photographs of the documents themselves are not

"attached to the record, nor the originals before this

"Court, the testimony and references to them given by

"this witness is obscure and valueless,"

Not so, however, to the Court below. Can appellant

ask this Court to reverse the findings of the Court below

when the evidence which controlled the decision, or may

have controlled the decision of the Court below, is not

before the Appellate Court ? If appellant desired to have

this question re^dewed he should have brought the neces-

sary documents to this Court.

To sustain the findings of the Court we have the posi-

tive e\ddence of the defendant Elliott (Tr., pp. 41-62),

corroborated by his co-defendant, Magaha (Tr., pp. 65-

67); the evidence of D. M. Taylor (Tr., pp. 67-68), who

saw the original lease and who testified that *

' it pro\"ided

a royalty of 25 per cent"; the testimony of C. G. Cow-

den, cashier of the Alaska Banking and Safe Deposit

Company, who also saw, read, and closely examined

the original lease, and who also testified that it provided

a percentage of 25 per cent to the owner (Tr., p. 69) ; the

testimony of T. M. Eeed, United States Commissioner

(Tr., p. 93), and Fred Strehlke (Tr., p. 68) to the same

effect. We also have the evidence of eleven witnesses

who testified to statements by plaintiff that he was to re-

ceive but 25 per cent, and a large number of witnesses

who testified to the usual rental, showing that the reserva-

tion of 75 per cent to the owner would be three times the
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usual amount. "We also have the expert testimony show-

ing that the figures 75 in the unsigned draft were written

byKuzek (Tr., pp. 97-99).

It is claimed by appellant and very strenuously argued

in his brief, that the mistake was due to the negligence of

Elliott, and for that reason he should be denied relief.

Wliile it is true that equity has many times refused re-

lief where a mistake was caused wholly by the negligence

of the complaining party, the books are full of cases

where carelessness on Ms part will not necessarily pre-

vent him from obtaining relief in a court of equity. It

will be borne in mind that it was fully proved in

the Court below that there was no mistake in the

original lease; that it provided for the payment of

25 per cent to plaintiff Kuzek. A mistake in mak-

ing what was intended to be a duplicate could not in

any way affect the validity of the original. Neither can

it be said that a mistake by defendant Elliott in copying

was negligence as a matter of law. It is alleged in the

answer that the mistake was ''inadvertently" made by

the defendant Elliott in copying the original lease (Tr.,

p 16. It was claimed by the appellant's counsel in the

trial court that ''inadvertence" and "negligence" were

synonymous terms, it being so stated in our best diction-

aries, and that equity would in no case relieve a person

from the consequences of inadvertence. That equity

will relieve from mistakes inadvertenly made is, how-

ever, settled by many authorities.



Thompson vs. Phenix Itis. Co., 136 U. S., 287, 296.

Wasatch Min. Co. vs. Crescent Min. Co., U8 U. S..

293, 298.

Colton et al vs. Leuis et aJ., 119 Ind., 181.

In Thompson vs. Phenix Ins. Co., just cited, speaking

of tlie reformation of an insurance policy, the Court

said: *'K by inadvertence, accident or mistake, the terms

*'of the contract were not fully set forth in the policy,

''the plaintiff is entitled to have it reformed * * *"

Caji it be said that the inadvertence of Elliott in in-

correctly copying the original lease was culpable negli-

gence? Are not mistakes in copying frequently made by

very careful persons ?

Mistake has been defined as follows: "Mistake may

"be said to be some unintentional act. omission or error

"arising from unconsciousness, ignorance, forgetfulness.

'
' imposition or misplaced confidence. '

'

Kerr on Fraud and MistaJie, p. 396.

The same author further says (p. 407) : "What is the

"nature or degree of mistake which is relievable in

"equity as distinguished from mistake which is due to

"negligence and therefore not relievable. cannot well be

"defined so as to establish a general rule, an^ must in a

*'great measure depend on the discretion of the Court

"un-der all the circumstances of the case.*'

Pomeroy in his work on Equity Jurisprudence says

:

"It has sometimes been said that a mistake resulting



"from a complainirig party's owu negligence will never

"be relieved. This proposition is not sustained by the

"authorities. It would be more accurate to say that

"where the mistake is wholly caused by the want of that

"care and diligence in the transaction which should be

"used by every person of reasonable prudence, and the

"absence of which would be a violation of legal duty, a

"court of equity will not interpose its relief; but even

"with this more guarded mode of statement each in-

*

' stance of negligence must depend to a great extent upon

"its own circumstances. It is not every negligence that

"will stay the hand of the Court. The conclusion from

"the best authorities seems to be, that the neglect must

"amount to the violation of a positive legal duty. The

"highest possible care is not demanded. Even a clearly

"established negligence may not of itself be a sufficient

"ground for refusing relief if it appears that the other

"party has not been prejudiced thereby."

2 Pomeroy's Eq. Jur., sec. 856. (3d ed.)

A case very much in point is Russell vs. Mixer, 42 Cal.,

475. It was there held, quoting the syllabus: "Equity

"will grant relief against a mistake by which parties,

"through their own ignorance or inattention, fail to se-

"lect or prepare a proper kind of instrument to effect-

"uate their agreement and intention, the same as if such

"mistake were made by a scrivener."

Among examples of cases where a certain degree of
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carelessness or inattention was held not to bar relief

may be cited the following

:

Wilson vs. Moriarity, 88 Cal., 207, 26 Pac, 85.

Monroe vs. Skelton, 36 Ind., 302.

ScUautz vs. Keener, 87 Ind., 258.

Baker vs. Pyatt, 108 Ind., 61, 9 N. E., 112.

Keister vs. Myers, 115 Ind., 312, 17 N. E., 161.

Snyder vs. Ives, 42 Iowa, 157.

Miller vs. Small, 10 S. W., 810 (Ky.)

Hitchins vs. Pettingill, 58 N. H., 3.

Albany City Sav. Inst. vs. Burdick, 87 N. Y., 40.

Paisley vs. Casey, 18 N. Y. Supp., 102.

Counsel for the appellant have cited and quoted from

a large number of cases in relation to the amount of

proof required to show mistake. With most of these au-

thorities we have no quarrel, but notwithstanding the

rule stated iui many ways that very strong proof is re-

quired, the testimony need not be free from conflict.

If the proofs of mistake are entirely plain and satis-

factory, relief by way of reformation will be granted

though the mistake is denied and there is a conflict of

testimony.

Balduin vs. Nat. Hedge & Wire F. Co., 73 Fed.,

574; 19C. C. ^., 575.

** Relief, however, is not denied because there is con-

''flicting testimony, for that would result in a denial of

''justice in some of the plainest cases."

Same citation, citing Beach Eq. Jur., Sec. 546.
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A recent case decided by this Court states the rule in

eases of mistake as follows

:

"We find in the evidence no ground for saying that

"the trial court disregarded the rule that in each case

"the burden rests upon the moving party of overcoming

"the strong presumption arising from tlie terms of a

"written instrument, and that if the proofs are doubtful

"and unsatisfactory and there is a failure to overcome

"the presumption by testimony entirely plain and con-

"vincing beyond reasonable controversy, the writing

"will be held to express correctly the intention of the

"parties. Nearly all the testimony ivas taken in open

^^ court and the judge ivho heard the case had the oppor-

"tunity to observe the demeanor of the ivitnesses a)id to

''judge concerning their credibility. There was testi-

"mony to the effect that Conrad Siem had prior to the

''commencement of the suit expressly admitted the mis-

"take. Findings of fact so made on conflicting evidence

"cannot be reviewed by this Court utdess a serious and

"important mistake appears to have been made in the

"consideration of the evidence, or an obvious error has

"intervened in the application of the law. This rule is

"so flrmly established by the decisions of this and other

"courts as to require no citation of authorities."

Shields vs. Mongollon Co., 137 Fed., 539, 546.

That the judge of the court below gave full considera-

tion to the rules in relation to the amount and kind of

proof required in cases of this kind is apparent from his
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opinion finding '

' that tlie allegations of the defendant 's

** answer as to the terms of the original lease have been

*^ clearly and convincingly sustained by the evidence"

(Tr., p. 182).

Appellant's criticism of the opinion of the Court below

that it finds "That the allegations of plaintiff's com-

plaint have not been sustained by the evidence," wliile

certain facts alleged therein, such as the ownership of the

claim in question, were admitted by defendants, is cap-

tious and without merit (Appellant's Brief, p. 30). It is

too plain for argument that the Court referred only to

the allegations of fact put in issue.

It is respectfully submitted that the decision of the

Court below was right upon both law and fact and was

consonant with justice and equity and should be affirmed.

J. C. CAMPBELL,
W. H. METSON,
F. C. DREW,
C. H. OATMAN,
IRA D. ORTON,

Attorneys for Appellees.
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The Ore. d Cal. R. R. Co. vs. United States of America, a

III tlir Ciiriiit Court of the United States, for the District

of Orcfion.

THE UNITED STATES OF AMER-
ICA,

Complainant,

^^-
[ Case No. 2658.

July 6th, 1905.

THE OREGON AND CALIFORNIA
RAILROAD COMPANY,

Defendant.

Order Enlarging Time to File Transcript.

LTpon stipulation of parties herein by their respective

attorneys

—

' ,r^:T.

It is ordered that the time of defendant in which to

file the transcript on appeal herein in the LTnited States

Circuit Court of Appeals for the Ninth Circuit, be and

the same is hereby enlarged thirty days.

JOHN J. DE HAVEN,

;
Judge.

[Endorsed] : No. 1224. United States Circuit Court

of Appeals, for the Ninth Circuit. Oregon and Cali-

fornia Railroad Company vs. United States. Order

under Rule 16. Filed July 17, 1905. F. D. Monckton,

Clerk.





Vu'ttcd Stafr.^ Cinniit Cnnrt of ippeals, Ninth Circuit.

UNITED STATES OF AMERICA, i

Oomplainaut and Appellee,
j

vs.
I
Case No. 2658.

OREGON AND CALIFORNIA RAIL-^

ROAD COMPANY,
Defendant and Appellant.

Citation.

To the United States of America, Greetino:

The Oregon and California Railroad Company haA^-

ing", on this day, been granted an order of appeal to the

United States Circuit Court of Appeals! for the Ninth

Circuit, from the decree entered on' December 12, 1904,

and amended decree made and entered herein February

25, 1905, in Suit No. 2658, in the Circuit Court of the

United States for the District of Oregon, brought by

the United States of America as complainant against

the said company; and the bond on appeal of the said

company having been this day filed and approved:

You are hereby cited and admonished to be and ai>-

pear before the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California, on

July 9th, 1905, to show cause if any there be, why the

said decree should not be corrected, and speedy justice

should not be done to the parties in that behalf.



2 Th( 0/77/0// fuid ('<iJif(»rnlii Rnilrotirl Cffmpaini

^tIvpu iiuder ui.v baud, at IVn'tland, Oregon, ou Jime

nth, 19a5.

WM. B. GILBEKT,

Judge.

State of Oregon,
^

County of Multnomah.J

Due service of the within citation is hereby accepted

at Portland, Oregon, on June 9th, 1905, by receiving a

copy thereof duly certified to as such by Wm. D. Fen-

ton, of attorneys for defendant.

WM. W. BANKS,

Assistant United States Attorney, of Attorneys for

Complainant.

[Endorsed]: Original. Xo. 2658. United States Cir-

cuit Court of Api>eals, Xiuth Circuit. United States of

America vs. Oregon and California Railroad Company.

Citation. United States Circuit Court. Filed, June 9,

1905. J. A. Sladen, Clerk.

/// the Cirfuit Court of thr (iiitfd Stales, for thf District of

Orcf/on.

October Term, 1900.

Be it remembered, that on the 25th day of February,

1901, there was duly filed in the Circuit Court of

the United States for the District of Oregon, a bill

of complaint, in words and figures as follows, to

wit

:



r.s'. United states of Anicvica.

Ill the Circuii Coiiii of llir [iiited ^States, for the District of

Oregon.

IN EQUITY.

THE UNITED STATES OF AMER-
ICA,

j
Complainant,/

}

THE OREGON AND CALIFORNIA.^

RAILROAD COMPANY,
Defendant.

,

Bill of Complaint.

To the Honorable Judges of the Circuit Court of the

United States for the District of Oregon, Sitting

in Equity.

The United States of America by John W. Griggs, its

Attorney General, brings this its bill of complaint

against the Oregon and California Railroad Company,

a corporation organized under and by virtue of the laws

of the State of Oregon, and a citizen of said State and

Disti'ict, and complaining says:

I.

That the Congress of the United States by an Act en-

titled "An Act granting lands to aid in the construc-

tion of a railroad and telegraph line fiom the Central

Pacific Railroad in California to Portland, Oregon,'' ap-

proved July 25th, 1860, authorized such company, or-

ganized under the laws of Oregon, as the legislature of
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said State should thereafter designate, to construct a

railroad and telegraph line Avithin the State of Oregon,

beginning at the city of Portland, and running thence

through the Willamette, Umpqua, and Kogiie River

Valleys to the southern boundary of Oregon, there to

connect with another railroad authorized in said act to

be built in the State of California, and gTanted to said

Oregon Company every alternate section of public

lands of the United' States, not mineral, designated by

odd numbers to the amount of twenty alternate sec-

tions per mile, ten on each side of said railroad; and

when any of said alternate sections or parts of sections,

should be found to have been granted, sold, reserved,

occupied by houiestead settlers, pre-empted, or other-

wise disposed of, other lands designatetl as aforesaid

should be selected by said company in lieu tliereof un-

der the direction of the Secretary of the Interior, in

alternate sections designated by odd numbers as afore-

said, nearest to and not more than ten miles beyond the

limits of said first named alternate sections; and as

soon as the said company should file in the office of the

Secretary of the Interior a map of survey of said rail-

road, or any portion thereof not less than sixty con-

liinums miles from eitlici- terminus, the Secretary of the

Interior should withdraw from sale jjublic lands therein

gr;inte<l on each side of said railroad so far as located,

:iii(] witliin the limits above specified. And your orator

would further show that by joint resolution, adopted

October 20th, 1868, of the legislature of the State of

Oregon, the Oregon Central Railroad Company was
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designated in accordance with tlie said last-mentioned

Act of Congress, as capable of receiving and undertak-

ing the privileges, franchises, grants and duties above

set forth and did become the corporation entitled to all

the benefits and subject to all the obligations, of said

Act of Congress, and that on or about April 4th, 1870,

the said Oregon and California Railroad Company, a

corporation dulj organized and existing under the laws

of the State of Oregon, became the successor and as-

sign of said Oregon Central Railroad Company.

II.

And your orator would further show unto your

Honors, that on the 26th day of March, 1870, the officers

of the Oregon and California Railroad Company defin-

itely fixed the line of the first sixty miles of said road

authorized by said Act of Congress, and filed a plat

thereof in the office of the Commissioner of the General

Land Office, and presented same to the then Secretary

of the Interior showing among other things a, route

along the line authorized by said Act of Congress, ap-

proved July 25th, 18GG, and the following described,

among other lands in the State of Oregon, were odd-

numbered sections, or parts of sections of land, not

mineral, within the place limits of said proposed line of

railroad as designated by said map, viz.:

The S. 4 of the N. E. i S. 4 of the N. W. ], S. E. 1 and

N. E. I of S. W. -}, Sec. 35, T. 4 S., R. 3 E. of the Wil-

lamette meridian, amounting in all to 360 acres of land,

beinff situated within the State of Oregon.
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III.

Aud your orator would further show unto your

Honors, that ou the 21tth day of September, 186t), Alfred

Jones was a duly qualified eutryuiau as a pre-emptioner

under the laws of the United States; that on the 29th

day of September, 186(1, he duly filed at the land office

at Oregon City, Oregon, his declaratory statement No.

1845, alleging settlement thereon o\\ the 18tli day of

September, 1866, with a bona fide intent to then and

there acquire title under the pre-emption laws of the

United States to the S. W. \ of the N. E. \ and S. W. i

of the N. W. J, and the N. W. 1 the S. E. i, and N. E.

I of the S. W. 1 of Sec. 35, T. 4 S., R. 3 E. of the Wil-

lamette meridian, which said land was then and there

public lands of the United States, and subject to pre-

emption entry thereunder; that said entry and filing

were made prior to the date upon which the defendant

filed with the Secretary of the Interior its map of defin-

ite location of the line of said road opposite to and co-

terminus with said tract of land; that by the terms of

the grant to defendant's predecessor the title to the

said land did not pass thereunder but remained in the

Ignited States.

IV. •

And your orator would further show unto your

Honoi*s, that on the 13th day of November 1868, Robert

Welch was a duly qualified entn^man as a pre-emp-

tioner under the laws of the United States; that on the

said 13th day of November, 1868, he duly filed at the

land office at Oregon City, Oregon, his declaratory state-
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iiient No. 2202 allegino- settlement thereon on Novem-

ber 4tli, 1808. with a bona tide intent to then and there

aoqnire title under the pre-emption laws of the United

States to the S. \V. {, N. E. | of S. | of the N. W. i and

the N. E. -j of the S. AA'. ^, Sec. 35, T. 4 S., K. 3 E. of the

Willamette meridian, which said tract of land was then

and there public lands of the United States and subject

to pre-emption entry thereunder; that said settlement

and tiling was made prior to the date upon Avhich the

defendant the Oregon and California Railroad Company

filed with the Secretary of the Interior of the United

States its map of definite location of the line of said

road opposite to and coterminns with said tract of land;

that by the terms of tlie grant to defendant's prede-

cessor the title to said land did not pass thereunder,

but remained in the United States.

V.

And your orator would further show unto your

Honors, that on the 8th day of February, 1869, Mathew

Darr was a duly qualified entryman as a pre-emptioner

under the laws of the United States; that on the said

18th day of February, 1869, he duly filed his declaratory

statement at the land office at Oregon City, Oregon,

No. 2231 alleging settlement thereon November the 6th,

1868, with a bona fide intent to then and there acquire

title under the pre-emption laws of the United States

to the S. W. i of the N. E. h and the S. i of the N. W.

I, and the N. E. I, of the S. \Y. i of Sec. 35, T. 4 S., R.

3 E. of the Willamette meridian, which said lands were
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theu aud there public lands of the United States and

subject to pre-emption entry under the laws thereof;

that said settlement and filinp; was made ]U'ior to the

date upon which the defendant, the Orei>on and CMi-

fornia Railroad Company, filed with the Secretai-y of

the Interior of the United States its definite line of

location of said road opposite to and coterminous with

said tract of land; that by the terms of the grant to

defendant's predecessor the title to said land did not

pass thereunder but remained in the United States.

VI.

And your orator would further show unto your

Honors, that on tlie Otli day of December, 1869, John

W. Jackson, was a duly qualified entryman under the

homestead laws of the United States; that on the said

6th day of December, 1869, Ju' duly filed at the land

office at Oregon City, Oregon, his homestead entry Xo.

1383 for the S. E. ] of the N. E. |, the E. h of the S. E.

] and 8. W. ] of the S. E. ] of Sec. 35, T. 1 S., R. 3 E.

of the Willamette meridian with a bona fide intent to

acquire title thereto under the homestead laws of the

United State*; that said lands wtre then aud there

public lands of the United States and subject to entry

under the homestead laws thereof; that said filing was

made prior to the date upon which the defendant the

Oregon and Califoniia Railroad Company filed its map
of definite location opposite to and coterminus Avith

said lands with the Secretary of the Interior of the

United States; that the title to said lands did not pass
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to defendant by reason of tlie terms of the gi'ant to de-

fendant's predecessor (jf July 25tli, 1866, but that said

title remained in tlie United States.

VII.

And your orator would furtlier sihow unto your

Honors, that on tlie 12th day of July, 1871, the Tresi-

dent of the United States without knowledge of the ad-

verse claim of Alfred Jones, Robert Welch, Mathew

Darr and Jolm W. Jackson issued to defendant the

Oregon and Ualifornia Railroad Company a patent for

the S. W. -I of the N. E. ] and the N. W. \ of the S. E.

I, the S. i of the N. W. -], N. ^ of the S. W. j of said

Sec. 35, T. 1 S., R. 3 E. of the AVillamette meridian.

VIII.

And your orator would further show unto your

Honors, that on the 18th day of July, 1877, the Presi-

dent of the United States without knowledge of the ad-

verse claim of said Alfred Jones, Robert Welch,

Mathew Darr and John AV. Jackson issued to defendant

the Oregon and (California Railroad Company a patent

for the S. E.
j of the N. E. -\, and the S. E. ] of the S,

E. I of Sec. 35, T. 4 S., R. 3 E. of the Willamette meri-

dian.

But your ministerial officers of the United States

acted mistakenly, erroneously, and contraiy to law in

issuing said patents for the lauds described herein un-

der the facts as stated herein, and so your orator avers-

that said patent to said lands is void and should be so

declared, but that defendant company still claims title
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to said lands under said patent and withholds .said

lands from jour orator.

IX.

And your orator would further show unto your

Honors, that the C^ongress of the United States by an

Act entitled "An Act to provide for the adjustment of

land grants made by Congress to aid in the construc-

tion of railroads, and for the forfeiture of unearned

lands, and for other ])urposes," approved March 3d,

1887, directed and autliorized the Secretary of the In-

terior to adjust all grants theretofore unadjusted, and

if it shonld appear that any lands had been erroneously

patented to any railroad company, to make demand for

relinquishment or reconveyance, that if such company

should refuse to reconvey within ninety days, then it

should be the duty of the Attorney General to com-

mence and prosecute in the proper CV)urt the necessary

proceedings to cancel such patents and restore title to

the United States. And your orator avers that on the

28t.h day of July, 1900, the total grant of lands in the

State of Oregon under said grant of July 25th, 1866, to

said Oregon Central Railroad Cbmpany to the rights of

which the said Oregon and California Railroad Com-

pany had succeeded as aforesaid, was unadjusted and

the Secretary of the Interior regarding the said patents

to the above-described lands as erroneously issued,

directed the Commissioner of the General Land Office

to request reconveyance as provided by statute, and in

accordance with such direction the Commissioner of

the General Laud Office did on the 11th day of Septem-
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her, 1900, make dcMnaiid on said laihoad company, by

letter addressed to William H. ^klills, laud aj»ent of the

Orei^'ou and California liailroad Company, controlling

the grant for said Oregon and California Railroad Com-

pany for reconveyance of said above-described lauds.

And your orator avers tliat said demand lias been re-

fused, and that said defendant coinpany has refused

and still refuses to so reconvey said lands.

X.

And your orator would further show unto your

Honors on information and belief, that the defendant

the Oregon and California Railroad Company claims to

have sold to bona fide purchasers some of the lands here-

inbefore described; that the value of the lands herein-

before set forth and described, is the sum of |2.50 per

acre.

XI.

And your orator would further show unto your

Honors, that if it shall be made to appear by answer

of defendant, or iuterAention of parties interested or

otherwise to your Honorable Court that any of said

lands have been sold and conveyed to bona fide pur-

chasers, and that the title of said bona tide purchaser

or purchasers to said lands shall be confirmed, that the

plaintiff shall recover of and from defendant the Oregon

and California Railroad Coimpany the sum of $2.50 per

acre for all of said lands so sold and conveyed to said

bona fide purchasers.
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XII.

Aud your orator would further show unto your Hon-

ors that on account of the complexity of the matters to

be inquired into, aud as your orator is entirely remedi-

less according to the strictest rules of the common law,

and for the purpose of avoiding a multiplicity of suits,

your orator brings this suit into this court, where mat-

ters of this kind are properly cognizable and relievable.

Forasmuch, therefore, as your orator can have no

adequate relief except in this court, and to the end,

therefore, that the said defendant may (complainant

hereby waiving the necessity of an answer by said de-

fendant company, but not under oath), to the best and

utmost of its respective knowledge, remembrance and

belief, full, true, direct and perfect answer make to each

of the several interrogatories hereinafter numbered and

set forth, as by the note hereunder written it is required

to nnswer, that is to say:

1. Whether any of the lands described herein have

been sold to bona fide purchasers?

2. What lands, if any, herein set forth have been

sold, if sales were had?

3. To whom were the lands sold, and what were the

true terms of the sale, whether for cash or on deferred

payments?
;

And your orator prays also that the moneys received

by the defendant for any of the lands described herein

upon sales thereof be declared to be moneys and prop-

erty of the United States; aud a decree that they were
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held ill trust by defendant, for the complainant, and

that such money, to the extent of |2'.50 per acre, for the

lands erroneously taken be paid to complainant, and

that the lands not sold by defendant be declared to be

lands of the United States, and the patents thereto be

decreed to be null and void, and that your orator shall

have such other and further relief as the case may re-

quire, and as shall seem meet to the Court, and as shall

be agreeable to equity and good conscience.

And may it please your Honors to grant unto your

orator a writ of subpoena directed to the said Oregon

and California Railroad Corapau}^ commanding it to ap-

pear and answer unto this bill of complaint, but not

under oath (an answer under oath being hereby ex-

pressly waived), and to abide and perform such order

and decree in the premises as to the Court shall seem

meet and be required by the principles of equity and

good conscience.

JOHN W. GRIGGS,

Attorney General of the United States.

JOHN H. HALL,

United States Attorney for the District of Oregon.

Filed February 25, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 25tb day of February,

1901, there was issued out of said court a subpoena

ad respondendum, in words and figures as folloAvs,

to wit:
,

/;/ the Circuit Court of the United States, for the District of

\
Oregon.

IN EQUITY.

THE UNITED STATES OF AMER-

ICA,

Complainant,

vs.
No. 2658.

THE OREGON AND CALIFORNIA
RAILROAD COMPANY,

Defendant.

Subpoena ad Respondendum.

The President of the United States of America, to The

Oregon and California Railroad Company, Greeting:

You and each of you are hereby commanded that you

be and appear in said Circuit Court of the United States,

at the courtroom thereof, in the city of Portland, in said

District, on the first Monday of April next, which will

be the first day of April, A. D. 1901, to answer the exig-

ency of a bill of complaint exhibited and filed against

you in our said court, wherein The United States of

America is complainant, and you are defendant, and
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further to do and rocoive what our said circuit court

shall consider in this behalf, and this you are in no wise

to omit under the pains and penalties of what may be-

fall thereon.

And this is to command you the marshal of said Dis-

trict, or your deputy, to make due service of this our

writ or subpoena and to have then and there the same.

Hereof fail not.

Witness the Honorable ^MELVILLE W. FULLER,

Chief Justice of the United States, this 25th day of

February, in the year of our Lord, one thousand nine

hundred and one and of the Independence of the United

States the one hundred and twenty-fifth.

[Seal] J. A. SLADEN,

Clerk.

By G. H. Marsh,

Deputy Clerk.

Memorandum Pursuant to Equity Rule No. 13 of the Su-

preme Court of the United States

.

The defendant is to enter his appearance in the above-

entitled suit in the office of the clerk of said court on

or before the day at which the above writ is returnable;

otherwise the complainant's bill therein may be taken

pro confesso.
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United States of America,"^

>ss.

District of Oregon. J

I hereby certify that on the 2'6th day of February,

1001, at Portland, ^lultnomah County, in said District,

I duly served the within subpoena ad respondendum

upon the within named Oregon and California Railroad

Company, by delivering to one E. Koehler, second vice-

president of said company, personally a true copy of

said subpoena ad respondendum duly certified to by

J. A. Sladen, clerk of United States Circuit Court, to-

gether with a copy of the bill of complaint in the within

entitled suit certified to be a true co])y, by John H. Hall,

United States Attorney for said District.

ZOETH HOUSER,

United States Marshal for said District,

By J. A. Wilson,

Deputy.

Marshal's Fees, .|4.12.

Returned and filed February 28, 1901. J. A. Sladeu,

Clerk, United States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 28th day of March, 1901,

there was duly filed iu said court, a praecipe for ap-

pearance of defendant, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

m EQUITY.

UNITED STATES OF AMERICA, \

Complainant,

vs.

Case No. 2658.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Praecipe for Appearance of Defendant.

The clerk of the Circuit Court of the United States

for the District of Oregon will please enter appearance

of the defendant Oregon and California Railroad Com-

pany, in the above-entitled action, by

WM. D. FENTON, and

WM. SINGER, Jr.,

Attorneys for the Defendant.

WM. F. HERRIN,

Counsel for the Defendant.

Filed and entered March 28th, 1901. J. A. Sladen,

Clerk, United States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 28tb day of March, 1901,

there was duly filed in said court, a stipulation ex-

tending time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IN EQUITY.

UNITED kSTATES OF AMERICA,
Complainant,

vs.

/ Case No. 2658.

OREGON AND CALIFORNIA RAIL-1

ROAD COMPANY,
|

Defendant. .'

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

June 3d, 1901, to file its plea, demurrer or answer to

the complainant's bill, in the above-entitled case; and

the clerk of the said Court will please procure and enter

a proper order, accordingly.

JOHN IT. HALL,

United States Attorney for Oregon.

WM. D. FENTON,

Of Attorneys for Defendant.

Filed March 28th, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And nftorwni-fls. to wit, on tlio 29th day of May, 1901,

there was duly tiled in said conrt, a stipulation ex-

teudiu*^ time to plead, iu words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IX EQUITY.

UNITED STATES OF AMERICA,
Complainant,

vs.

Case Xo. 2658.

OREGOX AND CALIFORNIA RAIL-'

ROAD COMPANY,
Defendant.

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

July 1st. 1001, to file its plea, demurrer or answer to the

complainant's bill, in the above-entitled case; and the

cderk of the said Court will please procure and enter a

proper order accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FENTON,

Of Attorneys for Defendant.

Filed May 29, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, ou Friday, the 31st day of May,

1901, the same being the 4C)th judicial day of the

regular April term of said court—Present, the

Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said cause, to wit:

1)1 the Circuit Court of the United i^taten, for the District of

1
Oregon.

THE UNITED STATES "^ '^^

vs.

THE OREGON AND CALIFORNIA
RAILROAD COMPANY.

Case No. 2658.

May 31, 1901.

Order Extending Time to Plead.

Now at this day comes the plaintiff herein by Mr.

John H. Hall, United States Attorney, and the defend-

ant by Mr. R. A. Leiter, of counsel, and thereupon, on

motion of said defendant and upon stipulation of the

parties hereto filed herein, it is ordered, that said de-

fendant be, and it is hereby, allowed until Monday, July

1st, 1901, in which to file its answer or otherwise to

plead herein.
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Afterwards, to wit, on tlie 25tli day of June, 1901, there

was duly tiled in said court a stipulation extending

time to plead, in v»ords and figures as follows, to

wit:

Circuit Court of the United States, District of Oregon.

I
IN EQUITY.

UNITED STATES OF AMERICA,
Complainant,

vs.

V Case Xo. 3658.

OREGON AND CALIFORNIA RAIL-

[

ROAD COMPANY,
\

Defendant. ^

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

August 5th, 1901, t(» file its plea, demurrer or answer to

the complainant's bill, in the above-entitled case; and

the clerk of the said court will please procure and enter

a proper order accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

Filed June 25th, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the Htli day of August, 1901,

there was duly tiled in said court, an answer, in

words aud figures as folloAvs, to wit:

United States Circuit Court, District of Oreyon.

IX EQUITY.

UNITED STATES OF AMERICA,
Complainant,

vs.

Case Xo. 2658.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Answer.

The answer of the defendant, Oregon and California

Railroad Conipauy, to the complainant's bill of com-

plaint herein.

The defendant, Oregon and California Railroad Com-

pany, now and at all times saving to itself all and all

manner of benefit or advantage of exception or other-

wise that can or may be had or taken to the many er-

rors, uncertainties or imperfections in the said bill of

complaint, for answer thereto, or to so much thereof as

the defendant is advised it is material or necessary for

it to make answer to, answering:

Sub. I.

Par. 1. The defendant adhiits, and alleges, that the

Congress of the United States, by an Act entitled *'An
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Act granting lauds to aid iu the eoustruction of a rail-

road and teloorapli lino from the Central Pacific Rail-

road in (^alifoi-nia, lo Portland, in Oregon," approved

on July 25th, 18(>(), authoi-ized and enipowei'ed snch com-

pany organized under the laws of Oregon as the legis-

lature of said State should thereafter designate, to con-

struct a railroad and telegraph line within the State

of Oregon, beginning at the city of Portland, in Oregon,

and running thence southerly, through the Willamette,

Umpqua and Rogue River valleys to the southern bound-

ary of Oregon, where the same should connect with an-

other railroad which the said Act authorized to be con-

structed in the State of California. That the said Act

also granted unto such Oregon company its successors

and assigns, every alternate section of public land, not

mineral, designated by odd numbers, to the amount of

twenty alternate sections per mile (ten on each side)

of said railroad line; and provided that when any of

said alternate sections or parts of sections should be

found to have been granted, sold, reserved, occupied by

homestead settlers, pre-empted, or otherwise disposed

of, other lands designated as aforesaid should be se-

lected by said company in lieu thereof, under the direc-

tion of the Secretary of the Interior, in alternate sec-

tions designated by odd numbers as aforesaid, nearest

to and not more than ten miles beyond the limits of

said first-named alternate sections. And the said Act

further provided, that as soon as the said company

should file in the oflftce of the Secretary of the Interior

a map of the survey of said railroad, or any portion



24 The Oregon and California Railroad Company

thereof not less than sixty continuous miles from either

terminus, the Secretary of the Interior should withdraw

from sale the public lands by the said Act granted, on

each side of the railroad so far as located; and that

whenever the said conipany had twenty or more con-

secutive miles of an^^ portion of the said railroad ready

for the service contemplated, the President of the

United States should appoint three commissioners to

examine the same, and if it should appear that twenty

consecutive miles of railroad had been completed and

equipped in all respects as required, the said commis-

sioners should so report under oath to the President

of the United States, and thereupon patents should is-

sue to the said company for the lands granted, to the

extent of and coterminous with the completed section

of said railroad.

Par. 2. The defendant admits, and alleges, that the

Oregon Central Railroad Company is, and ever since

April 22d, 1807, has been, a corporation duly organized

and existing under the laws of the State of Oregon.

Tliat tlie legislature of the State of Oregon, by Joint

Resolution, entitled "Senate Joint Resolution No. 16,

Relating to the Railroad Land Grant from the Central

Pacific Railroad in California, to Portland, Oregon,"

adopted ^farch 20th, 1868, duly designated the said Ore-

gon Central Railroad Company as the railroad company

entitled to receive the lands granted in Oregon, and

the benefits and privileges conferred, by the said Act

of Julv 25th, 1866.
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Par. 8. Tho defendant admits, and alleges, that it

is, and ever since ;^^ar('ll ITtli, 1870, lias been, a corpora-

tion dnly oro-aiiized and existing nnder the hnvs of the

State of Orei><)n; and admits and avers that on April

4th, 1870, it became, ever since has been, and now is,

the successor and assignee of the Oregon Central Rail-

road Company, and entitled to all the privileges, bene-

fits and grants in Oregon, provided by the said Act of

July 25th, 18G6.

Par. 4. The defendant alleges that during the year

18G9, and within the time allowed by the Act of Con-

gress, approved April 10th, 1869, entitled "An Act to

amend an Act entitled 'An Act granting lauds to aid

in the construction of a railroad and telegraph line from

the Central Pacific Railroad in California, to Portland,

in Oregon,' approved July twenty-five, eighteen hundred

and sixty-six," the said Oregon Central Railroad Com-

pany duly filed in the department of the interior its

assent to the said Act of Congress of July 25th, 1866.

Par, 5, The defendant alleges, that on October 29th,

1869, the said Oregon Central Railroad Company filed

in the office of the Secretary of the Interior, and on

January 29th, 1870, the Secretary of the Interior ac-

cepted and approved, a map of the definite location and

survey of the first section of the railroad in Oregon pro-

vided for b}' the said Act of July 25th, 1866, which sec-

tion of railroad extended from Portland to a point at

or near Jefferson, and comprised not less than sixty con-

tinuous miles from the northern terminus thereof.

Par. 6. The defendant alleges that on March 26th,
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1870, it (this defendant) filed in the office of the Secre-

tary of the Interior, and the Secretary of the Interior

on that day duly accepted and approved, a map of the

definite location and survey of the second section of the

railroad in Oregon provided for b}'^ the said Act of July

35th, 1866, Avliich section of railroad extended from the

said point at or near Jefferson, to a point near the south-

east corner of section 35, in township 27 south, range

6 east, Willamette meridian, and comprised not less

tlian one hundred and tvseuty continuous miles of rail-

road from Jefferson; tliat on January 7th, 1871, it (this

defendant) filed in the office of the Secretary of the In-

terior, and the Secretary of the Interior on that day

duly accepted and approved, a map of the definite loca-

tion and survey of the third section of the railroad in

Oregon provided for by the said Act of July 25th, 1866,

which section of railroad extended from the said point

near the soutlieast corner of section 35, in toAvnship 27

south, range 6 west, to section 30, in township 30 south,

range 5 west; that on April 6th, 1822, it (this defend-

ant) filed in the office of the Secretary of the Interior,

and the Secretary of the Interior on that day duly ac-

cepted and approved, an amended map of the definite

location and survey of the said third section of rail-

road, wliicli amended line of railroad extended from

a ])()int in section 28, township 20 south, range 5 west,

to Station 1320+50 in section 6, township 30 south, range

5 west; that on April 6th, 1882, it (this defendant) filed

in the office of the Secretary of the Interior, and the

Secretary of the Interior on that day duly accepted and
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approved, a map of tlie definite location and survey of

the fourth section of the railr<>ad in Oregon provided

for by the said Act of July 25th, 1806, which section

of railroad extended from the said station 1320+50 in

section 0, township 30 south, range 5 west, to Station

2376^50 in township 31 south, range 7 west; that on

July 27th, 1882, it (this defendant) filed in the office

of the Secretary of the Interior, and the Secretary

of the Interior on that day duly accepted and ap-

proved, a map of the definite location and survey of

the fifth section of the railroad in Oregon provided for

by the said Act of July 25tli, 18(30, v\-hich section of

railroad extended from the said Station 237rv-50 in

township 31 soutli, range 7 west, to a point in section

33, township 34 soutli, range west; that on June 6th,

1883, it ( this defendant) filed in the office of the Secre-

tary of the Interior, and the Secretary of the Interior

on that day duly accepted and approved, a map of the

definite location and siupvey of the sixth section of the

railroad in Oregon provided for by the said Act of July

25th, 1800, wliich section of railroad extended from the

said point in section 33, township 34 south, range

west, to a point in section 21, township 36 south, range

3 west; tliat on July 3d, 1883, it (this defendant) filed

in the office of the Secretary of the Interior, and the

Secretary of the Interior duly accepted and approved,

a map of the definite location and survey of the seventh

section of the railroad in Oregon provided for by the

said Act of July 25th, 1806, which section of raih'oad

extended from the said point in section 21, township
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36 south, ran^-e 3 wost, to the soutli line of section 32,

township 37 south, range 1 west; that on September

6th, 1883, it (this defendant) fih'd in the office of the

Secretary of the Interior, and the Secretary of the In-

terior on tliat day duly acce])ted, a map of the definite

location and survey of the eiii'hth section of tlie rail-

road in Oreoon provided for by the said Act of July

25th, 1886, which section of railroad extended from the

south line of section 32, township 37 south, range 1

west, to the east line of section 25, township 39 south,

range 1 east; that on August 2d, 1883, it (this defend-

ant) filed in the office of the Secretary of the Interior,

and the Secretary of the Interior on that day duly ac-

cepted and approved, a map of the definite location and

survey of the ninth section of the railroad in Oregon

provided for by the said Act of July I'oth, 1860, which

section of railroad extended from the said point on the

east line of section 25, township 39 south, range 1 east,

to the north line of section 30, township 40 south, range

3 east; and that on August 20th, 1884, it (this defend-

ant) filed in the office of the Secretary of the Interior,

and the Secretary of the Interior on that day duly ac-

cepted and approved, a map of the definite location and

surve}' of the tenth section of the railroad in Oregon

provided for by the said Act of July 25th, 1866, which

section of railroad extended from the said point on the

north line of section 30, township 40 south, range 2

east, to the southern line of the State of Oregon, in

section 13, township 41 south, range 1 east.

Par. 7. The defendant alleges, that the Commis-
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sioiier of tlie General Land Office, under direction of

the Secretary of tlie Interior, withdrew all odd iniiu-

bered sections of land within thirty miles on each side

of th(' line of railroad shown on the maps set forth and

described in 'Tar. (V hereof, from sale or location, pre-

emption or homestead entry, on the foUowino- dates:

Opposite and coterminous with, the said first section

of railroad, on January 31st, 1870; opposite, and coter-

minous with, the said second section of railroad, on

April 7th, 1870; opposite, and coterminous Avith, the

said third section of railroad, on March 31st, 1871; op-

posite, and coterminous with, the said amended section

of railroad, on July 5th, 1883; opposite, and coterminous

with, the said fourth section of railroad, on July 5th,

1883; opposite, and coterminous with, the said fifth sec-

tion of railroad, on July 5th 1883; opposite, and coter-

minous with, the said sixth section of railroad, on July

5th, 1883; opposite, and coterminous with, the said

seventh section of railroad, on September 3d, 1883; op-

posite, and coterminous with, the said eighth section of

railroad, on October 27th, 1883; opposite and cotermin-

ous with, the said ninth section of railroad, on October

27th, 1883; and opposite, and coterminous with, the

said tenth section of railroad, on December 19th, 1884.

And the defendant alleges that the said withdrawals by

the Commissioner have, each and all, remained in full

force and effect from the date thereof continuously to

and including the present time, except in so far as, if at

all, they have been affected by an order of the Secretary

of the Interior, made on August 15th, 1887, declaring
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said Avithdrawals revoked as to the odd-numbered sec-

tions within the indemnity limits of the grant made by

the said Act of July 25th, 1866.

Par, 8. The defendant alleges that the entire rail-

road contemplated and provided for by the said Act of

July 25th, 1866, along the lines shown on the maps set

forth and described in "Par. 6" hereof, was constructed

in several sections and fully equipped in all respects as

required by the said Act of July 25th, 1866, by the said

Oregon Central Eailroad Company and this defendant;

and Commissioners, duly appointed by the President of

the United States for that purpose, duly examined the

said railroad as completed and equipped in the several

sections aforesaid, and duly reported to the President

of the United States, under oath, that each of said sec-

tions of railroad had been completed and equipped in

all respects as required by the said Act of CongTess,

and that the same was and were ready for the service

contemplated by the said Act; which reports were duly

accepted and approved by the President of the United

States. The said reports were so made, accepted and

approved, on the following dates: The first twenty

miles, commencing at Portland, report made on Decem-

ber 31st, 1869, accepted and approved on January 29th,

1870; the second twenty miles, report made on July 5th,

1870; accepted and approved on February 28th, 1871;

third twenty miles and fourth twenty miles, report

made on December 10th, 1870, accepted and approved

on February 28th, 1871; fifth twenty miles, report made

on August 11th, 1871, accepted and approved on March
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11th, 1872; sixtli twenty miles, report made on January

13tli, 1872, accepted and approved on Marcli 11th, 1872;

seventh, eiglith and ninth sections, including- the last

seventj'-eight miles of the said railroad from Portland

to Roseburg, report made on July 10th, 1878, accepted

and approved on July lltli, 1878; from Roseburg to the

south boundary line of Oregon, in several sections, re-

ports made and approved as the railroad was com-

pleted and examined in sections, during the years 1873

to 1889.

Sub. II.

Par. 9. The defendant admits that the first sixty

miles of its railroad was definitely fixed and a plat

thereof duly filed, but denies that the date thereof was

or is March 26, 1870, as alleged in the bill of complaint

herein, and alleges that the true particulars in this be-

half are as set forth in Sub. I, Par. 5, of this answer;

and the defendant admits that all the lauds described

in subdivision II of the bill of complaint herein, are odd-

numbered sections, or parts of odd-numbered sections,

of land, not mineral, within the primary limits of the

land grant made by the said Act of July 25th, 1866.

Sub. III.

Par. 10. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision III of the bill of complaint herein,

are as follows: The SW. 1 of NE. i, SE. i of NW. i (not

SW. ^ of NW. ^, as erroneously set forth in subdivision

III of the bill of complaint), NW, ^ of SE. ^ and NE. ^

of SW. :^ of section 35, township 1 south, range 3 east.
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are parts of an odd section of land within the primary

limits of the grant made by the said Act of July 25tl!,

1866, and are opposite and coterminons -vvith the sec-

tion of this defendant's railroad which was definitely

located on October 29th, 1867, the construction of which

was finally accepted and approved on January 29th,

1870. On September 29tli, 1860, pre-emption declara-

tory statement ]N'(). 1845, in the name of Alfred Jones,

was filed for the said land in the United States land

office at Oregon CMty, Oregon; but the said lot was

never pre-empted, in jmrsuance of the said filing, or

otherwise. But the defendant denies that the said

land was public land subject to pre-emption entry at

any time after July 25th, 1866, and denies that by the

terms of the grant made by the said Act of July 25th,

1866, tlie said land did not pass thereunder, but I'e-

mained in the United States. And in this behalf the

defendant alleges that the said land constituted a part

and parcel of the lands grantefl by the said Act, and

whatsoever title the United States held for the same at

any time after approval of the said gi*anting Act was

held in trust for this defendant and its predecessor in

interest, the Oregon Central Railroad Company.

Par. 11. The defendant hsis no knoAvledge nor in-

formation as to the matters and things set forth in sub-

division III of the bill of complaint herein, not expressly

admitted, denied or alleged in the next preceding para-

graph of this answer, and on that ground denies that

any of such matters and things-, as set forth in the bill

of complaint are in any wise tme.
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Sub. IV.

Par. 12. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision IV of the bill of complaint herein,

are as follows: The SW. i of NE. :|, S. i of NW. i and

NE.
-I of SW. I (not SW. ], NE. J- of S. | of NW. l and

NE. :|; of SW. I, as erroneously set forth in subdivision

IV of the bill of complaint) of section 35, township 4

south, range 3 east, are parts of an odd section of land

within the primary limits of the grant made by the

said Act of July 25th, 1866, and are opposite and co-

terminous with the section of this defendant's railroad

which was definitely located on October 29th, 1869, the

construction of which was finally accepted and ap-

proved on January 29th, 1870. On November 13th,

1868, pre-emption declaratory statement No. 2202, in

the name of Kobert Welch, was filed for the said land

in the United States' land office at Oregon City, Oregon;

but the said land was never pre-empted, in pursuance

of the said filing, or otlierwise. But the defendant de-

nies that the said land v\'as public laud subject to pre-

emption entry at any time after July 25th, 1866, and

denies that by the terms of the grant made by the said

Act of July 25th, 1866 the said land did not pass there-

under, but remained in the United States. And in this

behalf the defendant alleges that the said land consti-

tuted a part and parcel of the lands granted by the

said Act, and whatsoever title the United States hekl

for the same at any time after approval of the said
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jiTtiutiiio- Act, was held iu trust for tliis defendant and

its predecessor in interest, the Oregon Central Rail-

road Oompan3\

Par. 13. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division IV of the bill of complaint herein, not expressly

admitted, denied or alleged in the next preceding para-

graph of this answer, and on that ground denies that

any such matters and things, as set forth in the bill of

complaint are in anywise true.

Sub. Y.

Par. 14. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision V of the bill of complaint herein,

are as follows: The SW. \ of NE. |, S. ^ of XW. ^ and

NE. I of SW, \ of section 35, township 1 south, range

3 east, are parts of an odd section of laud within the

primary limits of the grant made by the said Act of

July 25th, 1860, and are opposite and coterminous with

the section of this defendant's railroad Avliich was def-

initely located on October 29th, 1869, the construction

of which was finally accepted and approved on Jan-

uary 29th, 1870. On February 18th, 1869, pre-emption

declaratory statement No. 2202 in the name of Matthew

Darr, was filed for the said land in the United States

Land Oflice at Oregon City, Oregon; but the said land

was never pre-empted, in pursuance of the said filing,

or otherwise. But the defendant denies that the said

laud was public land subject to pre-emption entry at
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any time after July 26tli, 1866, and denies that by the

terms- of tlie .urant made by the said Act of July 2'5th,

18'GG, the said land did not pass thereunder, but re-

mained in the United States. And in this behalf the

defendant alleges that the said land constituted a part

and parcel of the lands granted by tlie said Act, and

whatsoever title the United States held for the same

at any time after approval of the said granting xlct,

was held in trust for this defendant and its predecessor

in interest, the Oregon Central Railroad Company.

Par. 15. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division V of the bill of complaint herein, not expressly

admitted, denied or alleged in the next preceding para-

graph of this ansAver, and on that ground denies that

any of such matters and things, as set forth in the bill

of complaint, are in anywise true.

Sub. VI.

Par. IG. The defendant admits that the SE. ^ of NE.

I, E. i of SE. i and SW. 1 of SE. 1 of section 35, town-

ship 1 south, range 3 east, was covered by homestead

Xo. 1383, in the name of John W. Jackson, filed in the

proper land office of the United States on December

Gth, 1869; but alleges, on information and belief, that

the said Jackson did not occupy the said land as a

homestead settler, or otherwise at the date its (defend-

ant's) railroad was definitely located opposite and co-

terminous with, tiie said land. The defendant denies

that the said land was public land subject to homestead
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entry at any time after July 26th, 1866, and denies that

by the terms of the grant made by the said Act of July

25th, 1866, the said laud did not i:>ass thereunder, but

remained in the United States. And iu this behalf the

defendant alleges that the said land constituted a part

and parcel of the lands gTanted by the said Act, and

whatsoever title the United States held for the same

at any time after approval of the said gTanting Act,

Avas held in trust for this defendant and its predecessor

in interest, the Oregon Central Railroad Company.

Par. 17. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division YI of the bill of complaiut herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragTaph of this answer, and on that gTOund denies

tliat any of such matters and things, as set forth in

the bill of complaint, are in anywise true.

Sub. VII.

Par. IS. The defendant admits that on July 12th,

1871, the proper officers of the United States issued to

it (defendant) a patent for the lauds describeil iu sub-

division VII of the bill of complaint herein; but alleges

that the XW. ] of SM'. ] of section 35, included in said

description, is nowise involved in this suit. The de-

fendant denies that Alfred Jones, Robert Welch, Mat-

thew Darr or John \V. Jackson, either or any of them,

had an adverse claim to the said land, ov any part

thereof, at the time, or before, said patent issued, or

lliat the President of the United States issued said
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patent without knowledge of the said filings of Alfred

Jones, Robert Welch, Matthew Darr and John W.

Jackson.

Sub. Vlll.

Par. 10. Tlie defendant admits that on July 18th,

1877, the proper officers of the United States issued to

it (defendant) a patent for the lands described in sub-

division VIII of the bill of complaint herein. But the

defendant denies that Alfred Jones, Eobert Welch,

^Matthew Darr or John W. Jaekson, either or any of

them, had an adverse claim to the said laud, or any

part thereof, at the time, or before, said patent issued,

or that the President of the United States issued said

l^atent without knowledge of the said filings' of Alfred

Jones, Robert Welch, Mattliew Darr and Johu W. Jack-

son. The defendant denies that the United States

acted mistakenly, erroneously, or contrary to the law

in issuing the said patent, or that the said ])atent is

void; but admits that it (defendant) and its grantees

and successors in interest hereinafter mentioned, claim

title to the said land under the said grant and patent.

Sub. IX.

Par. 20. The defendant alleges that, including all

the lands described in the bill of complaint herein, it

(defendant) has not received the full quantity of land

provided in the grant made by the said Act of July

25th, 1866.

Sub. X.

Par. 21. The defendant denies that on September

11th, 1900, or at any time, the Commissioner of the
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General Land Office made demand on it (defendant)

bv letter addressed to William H. Mills, or otherwise,

for reconveyance of any land described in the bill of

complaint herein; but as to the other matters and

thino-s set forth in snbdivision IX of the bill of com-

plaint (other than the Act of Congress there referred

to) this defendant has no knowledge or information,

and on that j^ronnd denies tliat snch matters and things

are in anywise trne, as set forth in the bill of complaint.

Svib. XI.

Par. 22. The defendant denies that the value of the

lands described in the bill of complaint is |2.50 per

acre, or any snm in excess of fl.25 per acre. But the

defendant admits, and alleges, that it has sold to bona

fide purchasers all of the lauds described in the bill of

complaint, as follows: On June 10th, 1878, by deed bear-

ing that date, this defendant sold and conveyed the SW.

i of XE. Jf and SE. ^ of XW. ] of the said section 35,

unto George Welch; and on or about December 28th,

1887, this defendant sold and by deed conveyed the SE.

i of XE.
-I, SW. 1- of XW. I, SE. }, and: XE. ^ of SW. i

of said section 35, unto S. W. U. Jones. That each of

the said sales and purchases were made in good faith,

lor full value of the lands sold in hand paid at the date

of the said deeds without notice to or knowledge of this

defendant or either of the said purchasers that the

United States had, or claimed to have, any nght, title

or interest whatsoever, in or to the said lands, or any

part thereof, and each of the said purchasers was and

is a bona fide purchaser of the lands so purchased.
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Sub. XII.

Par. 23. The deleudaiit deuies that the coinplaiuant

is entitled to recover from it (defendant) tlie sum of

|2.50' per acre, or any other sum, for any huids described

in the bill of complaint and sold by it (defendant) to

bona fide purchasers; and the defendant alleges, upon

information and belief, that this court has no jurisdic-

tion of any demand for judgment in money, sought to

be made by the bill of complaint herein.

Sub. XIII.

Par. 24. The defendant denies that there is any com-

plexity in or of mattersi to be inquired into herein;

and denies that on account of the complexity of the

matters to be inquired into, or on any account, com-

plainant is remediless according- to the rules of the

common law; and denies that for such reasons, on such

account and for, or for the purpose of avoiding a mul-

tiplicity of suits, the complainant brought this suit in

this court. And in this behalf the defendant alleges,

on information and belief, that this court has* no juris-

diction of any matters and things set forth in the bill

of complaint, except in so far as such matters and

things relate to the cancellation of patents for lands

which have not been sold by this defendant to bona fide

purchasers; and as to all other matters and things set

forth in the bill of complaint in so far as, if at all, they

state or make out any cause or causes of action, the

complainant has a complete, speedy and adequate rem-

edy by a single action of law.
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Sub. XIV.

Par. 25. And the defendant denies all and all man-

ner of matter, cause, or thing in the complainant's said

bill contained, material or necessary for it to make an-

swer to and not herein well and sufficiently answered,

confessed, traversed, and avoided, or denied, is true to

the knowledge or belief of the defendant. All of which

matters and things this defendant is ready and willing

to aver, maintain, and prove, as this Honorable Court

may direct; and the defendant prays to be hence dis-

missed, with its reasonable costs and charges in this

behalf most wrongfully sustained.

WM. D. FENTON and

WM. SIXGEE, Jr.,

Attorneys for the Defendant.

W.Al. F. HEKRIX,

Counsel for the Defendant.

District of Oregon, ^

y ss.

^Inltiiomnli County.
J

(leo. H. Andrews makes solemn oath and says: I am

secretary of the Oregon and California Railroad Com-

pany, the defendant named in the foregoing answer.

I have read the foregoing answer and know the con-

tents thereof, and the same is true of my knowledge,

except as to the matters therein stated on information

and belief and as to such matters I verily believe the

answer to be true.

GEORGE H. AXDREW S.
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Subscribed and sworn to before nie on August 5tb,

1901.

R. A. LEITEK,

Notary Publk- for Oregon,

State of Oregon,
^
Us.

County of Multnomab.J

Due service of the witliin answer is hereby accepted

in Multnomah County, Oregon, this 5th day of August,

lt)01, by receiving a copy thereof duly certitied to as

such by A^^ni. 1). l^>nton, of atttorneys for defendant.

JOHN H. HALL,

Attorney for Complainant.

Filed August 5th, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on tlie 8tli day of August, 1901,

there was duly filed in said court, a replication, in

words and figures as follows, to wit:

In the Circuit Court of the United ^^tates for the District rjf

Oregon.

IN EQUITY.

UNITED STATES,

Plaintiff,

vs.

No. 2658.

THE OREGON AND CALIFORNIA l

RAILROAD COMPANY, \

Defendant.
/

Replication.

Replication of John H. Hall, District Attorney for

tlie United States for the District of Oregon, who prose-

i-utes for the said L^nited States in this behalf to the

answer of defendant.

This replicant, for the said United States, saving- and

reserving all advantage of exception to the said answer,

for replication thereunto says, that he, for the said

United States, will aver and prove his said bill to be

true, certain and sufficient in the law to be answered

unto, and that the said answer is uncertain, untrue, and

insufficient to be replied unto by this replicant. With-

out this, that any other matter or thing whatsoever in
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the said answer eoutaiued. material or effectual in the

law to be ii'plicd unto, confessed and avoided, traversed,

or denied, is true. All wliiidi matter and things this

replicant, for the said United States, is and will be

ready to aver and prove, as this Honorable (^)llrt shall

direct; and for the said United States he prays as in

and by his said bill he has already prayed.

JOHN H. HALL,

United States Attorney.

Filed August 8th, 1901. J. A. Sladen, Clerk, United

States Circuit Court. District of Oregon.

And afterwards to wit, on the 6th day of October, 1902,

there was duly tiled in said court a stipulation of

facts in words and figures as follows, to wit:

V}iit((} Sfate.'t Chruit Conri, Di.'^tricf of Oregon.

UNITED STATES 01^ AMEEICA,

Complainant,

vs.

Case No. 2658.

OREGON AND CALIFORNIA RAIL-I

ROAD COMPANY,
|

/ Defendant. /

Stipulation of Facts.

It is stipulated and agreed as follows:

Item 1. The Act of Congress approved July 25th,

1866, entitled ''An Act granting lands to aid in the con-

struction of a railroad and telegraph line from the
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Oeutral PiU-itio IJailroad in California, to Portland, in

Oregon," as printed in volume 14 of the United States

Statutes at Large, on pages 239 and following, is ad-

mitted in evidence.

Item 2. The Oregon Central Kailroad Company is a

coi-poration duly incorporated and organized on April

22d, 1867, by and in virtue of the laws of the State of

Oregon.

Item 3. That the legislature of the State of Oregon,

by its Joint Resolution adopted October 20th, 1868,

duly designated the said Oregon Central Railroad Coui-

panj' as the company entitled to receive the lands

granted in Oregon, and the benefits' and privileges con-

feiTed, by the Act of Congress referred to in ''Item 1'''

hereof; and pnor to the year 1869 the said company

duly became entitled to all the benefits, privileges, and

grants in the State of Oregon, mentioned in or offered

by the said Act of Congress.

Item 4. The Act of Congress approved June 25th,

1868, entitled "An Act to amend an act entitled 'An Act

granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific Railroad, in

California to Portland, in Oregon,' '' as printed in vol-

ume 15 of the United States Statutes- at Large, on page

80, is admitted in evidence.

Item 5. The Act of Congress approved April 10th,

1869, entitled ''An Act to amend an act entitled 'An

Act granting lands to aid in the construction of a rail-

road and telegraph line from the Central Pacific Rail-

road, in California, to Portland in Oregon,' approved



vs. Fiiifrtl Sidles of Atiicrint. 45

July twenty-five, eii»liteen hundred nnd sixty-six," as

IJi'iiited in vohiiiie IG of the United States Statutes at

Lar.i'e, on page 47, is admitted in evidence.

Item (1. That on or about July 1st, 1S!()9, the said

Ore-^on (\'ntral llaili-oad Oompany duly filed in the de-

partment of the Interior its assent to the act of CoiigTess

referred >to in "Item 1" hereof.

Item 7. On October 29th, 1809, the said Oregon Cen-

tral Ixailroad Company filed in the office of the Secre-

tary of the Interior, and on January 29th, 1870, the Sec-

retary of the Interior duly accepted and approved, a

map of the definite location and survey of the first sec-

tion of the railroad in Oregon provided for by the said

Act of July 25th, 18(>G, which section of railroad ex-

tended from Portland to a point at or near Jefferson,

and comprised not less than sixty continuous miles

from the northern terminus thereof.

Item 8. On March 26th, 1870, the defendant filed in

the office of the Secretary of the Interior, and the Sec-

retary of the Interior on March 29th, 1870, duly ac-

cepted and approved, maps of the definite location and

survey of the second section of the railroad in Oregon!

provided for by the said Act of July 25th, 1866, which

section of railroad extended from the said point at or

near Jefferson, to a point on the south line of township

27 south, range 6 v.est, Willamette meridian, and com-

prised not less than one hundred and twenty continuous

miles of railroad from Jefferson; on January 7th, 1871,

the defendant filed in the office of the Secretary of the

Interior, and the Secretary of the Interior on March
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2(], 1871, (Inly accepted and approved, a map of the

definite location and snrvev of the third section of the

lailroad in Oregon provided for by the said Act of Jnly

25th, 186(1, which section of railroad extended from the

said point on the south line of township 27 south,

range 6 west, to a point in section 30, in township 30

south, range 5 west; on April 6th, 1882, the defendant

filed in the office of the Secretary of the Interior, and

the Secretary of the Interior on April 8th, 1882, duly

accepted and approved, an amended map of the definite

location and survey of the said third section of rail-

road, which amended line of railroad extended from

Station 1154 in section 28, township 29 south, range 5

west, to Station 1320+50 in section 6, tOAvnship 30 south,

range 5 west; on April 6th, 1882, the defendant filed in

the office of the Secretary of the Interior, and the Sec-

retary of the Interior on April 8th, 1882, duly accepted

and approved, a map of the definite location and sur-

vey of the fourth section of the railroad in Oregon pro-

vided for by the said Act of July 25th, 1866, which sec-

tion of railroad extended from the said Station 1320+50'

in section 6, township 30, range 5 west, to Station

2376+50 in township 31 south, range 7 west; on August

24th, 1882, the defendant filed in the office of the Sec-

retaiy of the Interior, and the Secretary of the Interior

on September 7th, 1882, duly accepted and approved, a

map of the definite location and survey of the fifth sec-

tion of the railroad in Oregon provided for by the said

Act of July 25th, 1866, which section of railroad ex-

tended from the said Station 2376+50 in township 31
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smith, rani»e 7 west, to tlie north line of section 33,

township 34 sonth, ranoe (> west; on June 6tli, 1883,

tlie (h^fendnut fded in the office of tlie Secretary of the

Interior, and the Secretary of tlie Interior on tliat day

duly accepted and aproved, a map of the definite loca-

tion and survey of the sixth section of the railroad in

Oregon provided for by the said Act of July 35th, 1866,

which section of railroad extended from the said north

line of section 33, township 34 south, ramge 6 west, to

the east line of section 21, township 36 south, range 3

west; on July 3d, 1883, the defendant filed in the office

of the Secretary of the Interior, and the Secretary of

the Interior on July 6th, 1883, duly accepted and ap-

proved, a map of the definite location and survey of the

seventh section of the railroad in Oregon provided for

by the said Act of July 25th, 1866, which section of rail-

road extended from the said east line of section 21,

township 36 south, range 3 west, to the south line of

section 32, township 37 south, range 1 west; on Septem-

ber 4th, 1883, the defendant filed in the office of the

Secretary of the Interior, and the Secretary of the In-

terior on that day duly accepted and approved, a map

of the definite location and survey of the eighth sei--

tioDi of the railroad in Oregon provided for by the said

Act of July 25th, 1866, which section of railroad ex-

tended from the south line of section 32, township 37

south, range 1 west, to the east line of section' 25, town-

ship 39 south, range 1 west; on August 1st, 1883, the

defendant filed in the office of the Secretary of the In-

terior, and the Secretary of the Interior on that day
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duly acceptotl and approvod, a map of the definite lo-

cation and survey of the ninth section of the railroad

in Oregon provided for by the said Act of July 25th,

1800. which section of railroad extended from the said

point on the east line of section 25, township 39 south,

range 1 east, to the north line of section 30, township

40 south range 2 east; and on August 18th, 1884, the

defendant filed in the office of the Secretary of the In-

terior, and the Secretary of the Interior on that day

duly accepted and approved, a map of the definite lo-

cation and survey of the tenth section of the railroad

in Oregon provided for by the said Act of July 25th,

1866, which section of railroad extended from the said

point on the north line of section 30, township 40 south,

range 2 east, to the southern line of the State of Oregon,

in section 13, towship 41 south, range 1 east.

Item. 9. The Commissioner of the General Laud Of-

fice, under direction of the Secretary of the Interior,

withdrew all odd numbered sections of land within

thirty miles on each side of the line of railroad shown

on the maps set forth and described in Item 8 hereof,

from sale or location, pre-emption or homestead entry,

on the following dates; opposite and coterminous with,

the said first section of railroad, on January 31st, 1870;

opposite and coterminous with, the said second sectioui

of railroad, on April 7th, 1870; opposite and cotermin-

ous with, the said third section of railroad, on ^larch

31st, 1871; opposite and coterminous with, the said

amended section of railroad, on July 5th, 1883; oppo-

site, and coterminous with, the said fourth section of
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railroad, on July 5th, 1883; opposite, and coterminous

with, the said fifth section of railroad, on July 5th,

1883; opposite and coterminous with, the said sixth sec-

tion of railroad, ou July 5th, 1883; opposite, and co-

terminous with, the said seventh section of railroad,

on September 3d, 1888; opposite, and coterminous with,

the said eighth section of railroad, on October 2Tth,

1883; opposite, and coterminous with, the said ninth

section of railroad, on October 2Tth, 1883; and oppo-

site, and coterminous with, the said fourth section of

railroad, on December 19tli, 1884. And the said with-

drawals by the Commissioners haA'e, each and all, re-

mained in full force and effect from the date thereof

continuously and including the present time, except in

so far as, if at all, they have been affected by an order

by the Secretary of the Interior, made on August 15th,

1887, declaring said withdrawals revoked as to the

odd numbered sections within the indemnity limits of

the grant made by the said Act of July 25th, 1866.

Item 10. The entire railroad contemplated and pro-

vided for by the said Act of July 25th, 1866, along the

line shown on the maps set forth and described in Item

8 hereof, was constructed in several sections and fully

equipped in all respects as required by the said Act of

July 25th, 1866, by the said Oregon Central liailroad

Company and this defendant; and Commissioners, duly

appointed by the President of the United States for

that purpose, duly examined the said railroad as com-

pleted and equipped in the several sections aforesaid,

and duly reported to the President of the United
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States, muh'v oath, that each of said sectious of rail-

road had beeu completed and equipped in all respects

as required bv the said Act of Congress, and that the

same was and were ready for the service contemplated

bv the said Act; which reports were duly accepted and

approved by the President of the United States. The

said reports were so made, accepted and approved, on

the following dates: The first twenty miles, commenc-

ing at Portland, report made on December 31st, 1869,

accepted and approved on January 20th, 1870; the sec-

ond twenty miles, report made on September 28th,

1870, accepted and approved on February 28th, 1871;

third twenty miles and fourth twenty miles, report

made on December 10th, 1870, accepted and approved

on February 28th, 1871; fifth twenty miles, report made

on August 11th, 1871, accepted and approved on ^March

11th, 1872; sixth twenty miles, report made on Janu-

ary 13th, 1872, accepted and approved on March 11th,

1872; seventh, eighth and ninth sections, including the

last seventy-eight miles of the said railroad from

Portland to Koseburg, report made on July 10th, 1878,

accepted and approved July 11th, 1878; from TJoseburg

to the south boundary line of Oregon, in several sec-

tions, reports made and approved as the railroad was

completed and examined in sections, during the years

1878 to 1889.

Item 11. The S. 4 of NE. {, tlie S. -\ of XW. \, the

SE. ], and tlie E. -] of SW. | of section a,', in township

4 south, range 3 east, ^Yillamette meridian, are parts
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of an 0(1(1 iiuinlxn'od section of nnoffered land within

tlio piintary limits of the grant made by the said Act

of July 25th, 18(5(5 and are opposite and coterminous

with that section of the defendant's railroad the map

of definite location and survey of which was filed with

the Secretary of the Interior on October 2i9th, 18(59, ami

approved by the Secretary of Interior on January 29th,

1870.

(a) On September 29th, 1867, one Alfred Jones filed

his pre-emption declarators^ statement No. 1845, in the

proper land office of the United States, for the SW. ^

of NE. i, SE. 1 of NW. I, NW. j of SE. i and NE. i of

SW. I of said section 35, alleging vsettlement thereon

on September 18th, 1806; which declaratory statement

was on file and of record, uncanceled, in the said land

office at the several times when the map referred to

in the next preceding paragraph hereof was filed and

approved; but final proof or payment was never ten-

dered nor made under or in pursuance of the said filing.

(b). On November 13th, 1868, one Robert Welch filed

his pre-emption declaratory statement No. 2202, in the

proper land office of the United States, for the SW. ^

of NE. I, the S. i of NW. i and the NE. ^ of SW. i of

the said section 35, alleging settlement thereon on

November 4th, 1868, which declaratory statement was

on file and of record, uncanceled, in the said land office,

at the several times when the map refeiTed to in the

next preceding paragraph hereof was filed and ap-

proved; but final proof or payment was never tendered

nor made under or in pursuance of the said filing.
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((•). On Febrnary Stli, 1809, oue Matthew DaiT filcHl

his pre-cMuptiou declaratory statemeut No. 2231, in the

proper huid office of tlie Tuited States, for the land

described in the next preceding paragi'aph hereof, al-

leging settlement thereon on November (>th, 18(18; which

declaratory statement was on tile and of record, nncan-

celed, in the said land office, at the several times when

the map referred to in the next preceding* paragraph

hereof was filed and approved; but the final proof or

payment was never tendered nor made, under or in

pursuance of the said filing-,

(d). On December 0th, 1800, one John W. Jackson

filed his homestead claim No. 1383, in the proper land

office of the United States, for the SE. ] of NE. ], E. ^

of SE. J and SW. ] of SE. j of the said section 35;

which homestead claim was on file and of record, un-

canceled, in the said land office, at the time when the

map referred to in the next preceding paragraph

hereof was filed and approved; but final \n-oof or pay-

ment was never tendered nor made, under or in pur-

suance of the said filing.

(e). On July 12tli, 1871, and June 18th, 1877, the

proper officers of the United States issued tAvo several

l)a tents, in du(^ form, together purjtortiiig to convey all

The lands in this "Item 11" described unto the defend-

ant, ;{s j)arts and portions of (lie lands granted by the

said Act of July 25th, 180(); which patents were duly

and ])ro]»erly issued unless the pre-emption filings and

homestead filing hereinbefore set forth excepted the
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said lands fi-oiu the lands granted by the said Act of

July 25tli, 186G.

(f). On Jannai-y lOtli, 1878, the defendant sold and

by deed conveyed, the S^V. [ of XE. ^ and SE. | of NW.

] of the said section 35 unto George Welch for the sum

of one hundred and eighty dollars; and on or about

December 28th, 1887, the defendant sold and by deed

conveyed, the SE. -] of XE. |, the 8W. ] of X^Y. \, the

SE. I and the XE. \ of SW. | of the said section 35, unto

S. W. 11. Jones, a citizen of the United States, for the

sum of six hundred and seventy-five dollars; each of

which sales and purchases were made in good faith, for

value of the lands sold, without notice to either of the

said purchasers, other than such presumptive notice as

given by the law, of the existence of the said homestead

filing or pre-emption filings, or any thereof.

Item 12. The grant made by the said Act of July

25th, 186(j, is in course of adjustment by the Secretary

of the Interior and the proper officers of the United

States, but has not been finally adjusted; and, includ-

ing all the lands described in the bill of complaint

herein, the defendant has not received the full quantity

of land promised in the grant made by the said Act of

July 25th, 1866.

Item 13. It is further agreed that this stipulation is,

and shall always be deemed, conclusive evidence, for

the purposes of this suit, of the truth of all the matters

and things in it stipulated and agreed to be true, as

fully and effectually as if each and all of such matters

and thing's were, or had been, conclusively proven by the
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iutroduction and the testimony of witnesses; but each

party reserves the rijiht to introduce further and addi-

tional testimony and evidence.

Dated and signed on October ()th, 1902.

JOHN H. HALL,
United States Attorney for Oregon.

^YM. D. FEXTON and

^yM. SIXGER, Jr.,

Attorneys for the Defendant.

H. M. HOYT,
Acting United States Attorney-General.

Filed October 6th, 1902. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 3d day of December,

1902, there Avas duly tiled in said court, a stipula-

tion submitting case, in words and figures as fol-

lows, to wit:

I'nitrd *S7f//r.S' Circuit Court, TiiKtrict of Orrtjon.

IX EQUITY.

UNITED STATES OF AMERICA,

Complainant,

TS.

Case No. 2658.

OREGON AND CALIFORNIA RAIL-'

ROAD COMPANY,
Defendant./

Stipulation Submitting Case.

It is stipulated and agreed that this case may be sub-

mitt€'d on the pleadings, stipulation of facts, papers on
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file and orders iiia<le iu the case, ami briefs to be tiled

within sixty days by the eoniplainaut and within sixty

days thereafter by the defendant.

Dated and signed on December 20th, 1902.

JOHN H. HALL
United States Attorney for Oregon.

WM. D. FEXTOX and

WM. SINGER, Jr.,

Attorneys for the Defendant.

Filed December 3d, 1902. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterwards, to wit, on Monday, the 12th day of De-

cember, 1904, the same being the 61st judicial day

of the regular October term of said court—Present,

the Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said cause, to wit:

In the Circuit Court of the United states, for the District

of Oregon.

UNITED STATES OF AMERICA,
Complainant,

TS,

No. 2658.

^Dee. 12, 1904.
THE OREGON AND CALIFORNIA

RAILROAD COMPANY,
Defendant.

[,

Decree.

The above-entitled suit having been heretofore duly

tried and submitted to the Court upon a stipulated
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statement of facts, signed by the respective parties, and

by the Court taken under advisement until this time,

and now at this time the Court being fully advised as

to tlie law and the facts.

It is considered, adjudged and decreed, that the plain-

tiff have and recover from the defendant the sum of

$500.00, being the full value of the lands described in

plaintift''s complaint, and for which the patents thereto

were sought to be canceled, at the minimum price of

fl.25 per acre; and that plaintiff have and recover of

and from defendant its costs and disbursements of this

suit, taxed at | , and that execution issue there-

for.

CHARLES' B. BELLINGER,

Judge.

Filed December 12tli, 1904. J. A. Sladen, Clerk,

Liiited States Circuit Court, District of Oregon.
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And afterwards, to wit, on tlio 12tli day of Doconiber,

1904, tluM'c was duly tiled iu said court, an oi)iniou,

in words ami fi_L»nres as follows, to wit:

Jii the Citriiil Court of the I'liited States, for the District

of Orcijon.

UNITED RTATEt=i OF AMERICA,

Complainant,

vs.

Case No. 2658.

OREGON AND CALIFORNIA RAIL-f

ROAD COMPANY
I

Defendant. /'

Opinion.

JOHN H. HALL, for the Complainant.

WM. D. FENTON and WM. SINGER, Jr., for the

Defendant.

BELLINGER, J.—The decision in case No. 2657, is de-

cisive of this case. All the lauds in question were sold

by the defendant to bona fide purchasers. There must

be a decree for the value of the lands sold, and it is

so ordered.

Filed December 12ith, 1904. J. A. Sladen, Clerk,

United States Circuit Court, District of Oregon.
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And afterwards, to wit, on Tnesday, the 28tli day of

February, 1905, the same beino- the 127th judicial

day of the regular October term of said court

—

Present, the Honorable CHARLES B. BELLIN-

GER, United States District Judge presiding—the

following proceedings were had in said cause, to

Avit:

In Die Circuit Court of the United States, for the District

of Oregon.

THE I'NITED STATES OF AMER-

ICA, j
i

Complainant,

^®-
[ No. 2658.

Feb. 28th, 1905.

THE OREGON AND CALIFORNIA

'

Defendant.

Amended Decree.

Now, at this day, this cause comes on to be heard

upon motion of defendant to correct the decree herein

heretofore entered in said cause December 12th, 1904,

the complainant appearing by W. W. Banks, Assistant

United States Attorney, and the defendant appearing

by Wm. I). Fenton, its attorney

—

Whereupon, it is ordered, adjudged, and decreed, that

the said decree of December 12th, 1904, be amended as

follows:
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It is considered, adjudged, and decreed, that the plain-

tiff have and recover of and from the defendant the

Sinn of .ftoO.OO, beiiio tiie full value of the lands de-

scribed ill i)laiiitilt"s complaint and for which the pat-

ents thereto were sought to be canceled, at the mini-

iiium price of |1.25 per acre; and that plaintiff have and

recover of and from the defendant its costs and dis-

bursements of this suit, taxed at |40.82, and that exe-

cution issue therefor.

CHARLES! B. BELLINGER,

Judge.

Filed February 28, 1905. J. A. Sladen, Clerk.

And afterwards, to wit, on the 14th day of March, 1906,

there was duly filed in said court, a cost-bill in

words and figures as follows, to wit

:

/// the Circuit Court of the United States, for the District

of Oregon.

UNITED STATES

^®'
' No. 2658.

'March 14, 1905.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY.

; Cost-bill.

Statement of disbursements claimed by the complain-

ant in the above-entitled cause, viz:
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Clerk's fees flG.TO

Marshal's fees 4 . 12

Costs in State Circuit Court

Attorneys' fee 20 . OO

Attorney's fee for takino Depositions, at

12.50 each

Depositions

Examiner's fees

Referee's fees

Witness' fees

Total taxed at 40 . 82

J. A. SLADEN,

Clerk.

By G. H. Marsh,

Deputy.

District of Oregon—ss.

I^ Wni. W. Banks, Assistant United States Attorney,

being duly sworn, on my oath say that I am one of the

attorneys for the complainant in the above-entitled

cause; that the disbursemen4:s set forth herein have been

actually and necessarily incurred in the prosecution of

this suit; and that said complainant is entitled to re-

cover the same from the defendant O, & C. B. B. Co.,

as I verily believe.

WM. W. BA^KS.



vs. Uniied states of America. 61

Subscribed and sworn to before nie this March 14,

1905.

J. A. SLADEN,

Clerk.

By G. H. Marsh,

Deputy Clerk.

Filed March 11, 1905. J. A. Sladen, Clerk, United

States' Circuit Court, District of Oreofon.

And afterwards, to wit, on tlie 9th day of June, 1905,

there was duly filed in said court, a petition for

appeal, in words and figures as follows, to wit:

United States Circuit Court, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,

Complainant,

vs.

Case No. 2658.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,

Defendant.

Petition for Appeal.

The defendant, conceiving itself aggrieved by the de-

cree made and entered herein on December 12, 1901,

and amended decree made and entered herein Febru-

ary 25th, 1905, giving judgment for plaintiff, hereby ap-

peals from the said decree to the United States Circuit
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Court of Appeals for the Ninth Circuit; and files here-

with its assignment of errors asserted and intended to

be urged on appeal.

The defendant prays an order of this Court staying

all further proceedings upon the said decree pending

this appeal, upon its (defendant's) giving a good and

sufficient bond to be approved by this court.

WM. D. FEXTON and

WM. SINGER, Jr.,

Attorneys for Defendant.

State of Oregon, ^

L SS.
;

"

District of Oregon.
J

Due service of the within petition for appeal is hereby

accepted in said district and admitted to have been

made upon complainant herein this 9th day of June,

1905, by receiving a copy thereof duly certified to as

such by Wm. D. Fenton, one of attorneys for defendant.

WM. W. BANKS,

Assistant United States Attorney and Attorney for

Complainant.

Filed June 9th, 1905. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 9tb day of June, 1905,

there was duly filed in said court, an assignment

of errors on appeal, in words and figures as follows,

to wit:

United States Circuit Court, District of Oregon.

UNITED STATES OF AMERICA,

Complainant,

TS.

Case Xo. 2658.

OREGON AND CALIFORNIA RAIL-I

ROAD COMPANY,
Defendant.

Assignment of Errors.

In connection with its petition for allowance of ap-

peal herein, the defendant makes and files this assign-

ment of errors made by the Court in its decree entered

herein on December 12, 1904, and amended decree made

and entered herein February 25, 1905.

I.

1st. That the cause of action, if any, shown by the

bill of complaint and proofs, is in assumpsit, at law;

and this Court erred in assuming, or exercising, equity

jurisdiction of or over the subject matter.

II.

2d. That the Court erred in holding, adjudging or

decreeing, that the word "pre-empted," used in the Act
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of Congress of Julj 2'5tli, 1866, granting lands to the

defendant, to designate lands excepted from that grant,

meant or included lands for which mere pre-emption

declaratory statements had been filed.

3d. That the Court erred in holding, adjudging or

decreeing, tliat lands coTered by pre-emption declara-

tory statements filings at time of definite location of

tlie defendant's railroad, were by snch mere filings ex-

cepted from the defendant's grant as lands pre-empted."

4tli. That the Court erred in presuming that all, or

any, persons who filed pre-emption declaratory state-

ments for lands described in the bill of complaint

herein, were settlers on or who had improved the lauds

filed for.

5th. That the Court erred in concluding that pre-

emption declaratory statements are not permitted to

be filed without proof of settlement on and improve-

ment of the land by the person filing; and herein that

the Court erred in not taking judicial notice of the In-

terior Department rules and regulations permitting

such filings to be made without any proof.

lit.

6th. That the Court erred in holding, adjudging or

decreeing that the words "occupied by homestead set-

tlers,'- used in the said Act of July 25th, 1866, to desig-

nate lands excepted from the grant to the defendant,

meant or included lands covered by mere homestead fil-

ings, made by persons who did not occupy and were not

settlers on the lands filed for.
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7th. That the Court erred in holding, adjudging or

decreeing that lands covered by homestead filings at

time of definite location of the defendant's railroad

were by such mere filings excepted from the defendant's

grant as lands "occupied by homestead settlers."

8th. That the Court erred in holding, adjudging or

decreeing that the words "•otherwise disposed of," used

in the said Act of July 25th, 1866, to designate lands

excepted from the grant to the defendant, meant or in-

cluded lands covered by mere homestead filings, of per-

sons not shown to have settled on or occupied such

lands. '

9th. That the Court erred in holding, adjudging or

decreeing that lands covered by homestead filings at

time of definite location of the defendant's railroad were

by such mere filings excepted from the defendant's

grant as lands ''otherwise disposed of."

IV.

10th. That the Court erred in deciding, adjudging

or decreeing that any patent issued to the defendant

for lands described in the bill of complaint was issued

erroneously, inadvertently, or by mistake.

V. .

11th. That the Court erred in deciding, or adjudging

that the defendant is indebted to the complainant in

any sum whatever, or at all, because of any demand or

obligation shown by the bill of complaint, or proved in

the case. ^

t ^ i;^
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12tb. That the Court erred iu ordering, adjudging

or decreeing that comi)lainant have or recover from the

defendant the sum of f450. 00, or any sum, as the value

at |1.25 per acre, or as any value, of the lands described

iu tlie bill of complaint; with or without costs of suit.

Wherefore the defendant prays that the said decree

be reversed, and that the complainant's bill of complaint

herein be dismissed.

WM. D. FENTON and

WM. SINGER, Jr.,

Attorneys for Defendant.

State of Oregon, ^

Lss.

District of Oregon.
J

Due service of the within assignment of errors is

hereby accepted iu said district and admitted to have

been made upou complainant herein this 9tli day of

June, 1905, by receiving a copy thereof duly certified to

as such by Wm. D. Fenton, one of attorneys for defend-

ant,

WM. W. BANKS,

Assistant United States Attorney and Attorney for

Complainant.

Filed June 9th, 1905. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on Friday, the 9tli day of June,

1905, the same being- the 42'd judicial da}^ of the

reguhir April term of said court—Present the Hon-

orable WILLIAM B. GILBERT, United States Cir-

cuit Judge presiding—the following" proceedings

were had in said cause, to wit:

United States Circuit Court, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,
Complainant,

vs.

Case No, 2658.

OREGON AND CALIFORNIA RAIL-/

ROAD COMPANY,
Defendant.

Order Allowing Appeal.

Having considered the defendant's petition for allow-

'ance of appeal and supersedeas from the decree made

and entered herein on December 12, 19€4, and amended

decree made and entered herein February 25, 1905, to-

gether with the assignment of errors, on motion of Mr.

Wm. D. Fenton, of counsel for defendant, the appeal

of defendant is allowed as prayed, upon giving a bond

in the sum of |750.00, to be approved by this Court;

which bond shall operate as a supersedeas from date

of its approval.
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Made and eutered ou June ninth, 1905.

WM. B. GILBERT,

Judge.

Filed June 9th, 1905. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterw'ards, to wit, on the 9th day of June, 1905,

there was duly tiled in said court, a bond on appeal,

in' words and figures as follows, to wit:

i'nitcd l>>tates Circuit Court, District of Oregon.

UNITED STATES OF AMERICA, \,

Complainant,
j

^ Case N"o. 2658.

ORE(}OX AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Bond on Appeal.

We, Oregon and Californiii Railroad Company and

R. Koehler, each of Portland, Oregou, are held and

tirmly bound unto the United States of America, com-

plainant above named, in the sum of seven hundred

fifty dollars to be paid unto the said complainant; for

the payment of which, well and truly to be made, we

bind ourselves, and each of us, our and eacli of our

heirs, executors and administrators, jointly and sever-

ally, finnly by these presents. The Oregon and Call-
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fornia Railroad Company, dofeiidaut above uamed, has

been allowed an appeal to the United States Circuit

Court of Appeals for the Ninth Circnit, and supersedeas,

from the decree entered in the above-entitled suit on

December 12, 1904, and amended decree made and en-

tered herein February 25th, 1905; and the condition of

this obligation is, that if the said Oregon and California

Kailroad Company shall prosecute its appeal to effect,

and answer the costs taxed in the decree appealed from,

together with all damages interest, and cost of such ap-

peal and supersedeas, if it (defendant) fails to make

its said appeal good, thence this obligation to be void;

otherwise to remiau in full force.

Dated and signed on June 9th, 1905.

OREGON AND CALIFORNIA RAILROAD

COMPANY, [Seal]

By R. KOEHLER,

Second Vice-President.

R. KOEHLER. [Seal]

State of Oregon,

Countv of Multnomah.
• ss.

R. Koehler and , being duly sworn, each for

himself says: I am one of the sureties to the foregoing

bond, and subscribed my name thereto. I am a resi-

dent of, and freeholder within, the State and District

of Oregon, aud am worth the sum of seven hundred and

fifty dollars, over and above all my just debts and
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liabilitiey, Id property situated iu said District, exclu-

sive of property exempt from execution.

[Seal] R. KOEHLEK,

Subscribed and sworn to before me on June 9tli, 1905.

R. A. LEITER,

Notary Public in and for Multnomah rounty, Oregon.

The foregoing bond approved on June 9th, 1905.

WM. B. GILBERT,

Judge.

Filed June 9th, 1905. J. A. Sladen, Olerk, United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 6th day of July 1905,

there was duly filed in said court, a stipulation to

extend time to file transcript of record on appeal,

in words and figures as follows, to wit:

/// fJic ('irciiif Court of iJir I'ltitcd ^<{at<s for tJir District of

Oregon.

UNITED STATES,
Complainant,

vs.

No. 2658.

OREGON AND CALIFORNIA RAIL-
'

ROAD COMPANY,
Defendant.

Stipulation to Extend Time to File Transcript.

It is hereby stipulated that the time of defendant

may be enlarged thirty days- in which to file the tran-
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script hereiu oii appeal to the United States Circuit

Court of Appeal for the Ninth Circuit

Dated July 6th, 1005.

FRANCIS J. HENEY,

United States District Aitorney and Attorney for Com-

plainant.

WM. D. PENTON,

Attorney for Defendant.

Filed June 6th, 1905. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterwards' to wit, on Thursday, the 6tli day of

July, 1905, the same being the 63d judicial day of

the regular April term of said court—Present, the

Honorable JOHN J. DE HAVEN, United States

District Judge for the Northern District of Cali-

fornia, presiding—the following" proceedings were

had in said cause, to wit:



72 The Oregon and California Railroad Company

In the Cirenit Court of the United States for the District of

Oregon.

THE UNITED STATES OF AMER-

\

lOA,

Complainant,

^®-
( Case No. 2658,

> July 6th, 1905.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Order Extending Time to File Transcript.

Upon stipulation of parties herein by their respective

attorneys

—

It is ordered that the time of defendant in which to

file the transcript on appeal herein in the United States

Circuit Court of Appeals for the Ninth Circuit, be and

the same is hereby enlarged thirty days.

JOHN J. DE HAVEN,

Judge.

Clerk's Certificate to Transcript.

United States of America. >>

I ss.

District of Oregon.
J

1, J. A. Sladen, clerk of tlie (Circuit Court of tlie

United States for tlie District of Oregon, do hereby

certify that the foregoing pages numbered from 3 to
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77, iiic'lusivo contain a full line and complete transcript

of the record and proceedings had in said Court, in

cause Xo. 2(158, The T^nited States of America, Plaintiff

and Appellee, vs. Tlie Oregon and California Railroad

Company, Defendant and Appellant, as the same ap-

pear of record and on tile at my office and in my custody.

And 1 further certify that the cost of the foregoino'

transcript is thirty-eight 10/100 dollars, and that the

same has been paid by the said appellant.

In testimony whereof I have hereunto set my hand

and affixed the seal of said Court, at I'ortland, in said

District, this 24th day of July, A. D. 1905.

[Seal] J. A. SLADEN,

Clerk.

[Endorsed]: No. 1221. Ignited States Circuit Court

of Appeals for the Ninth Circuit. The Oregon and Cal-

ifornia llailroad Company, Appellant, vs. The United

States of America. Transcript of Kecord. Upon Ap-

peal from the Circuit Court of the United States for the

District of Oregon.

Filed Augusl 4, 1905.

F. D. MONCKTON,

Clerk.
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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

THE OREGON AND CALIFORNIA

RAILROAD COMPANY,
Appellant^

vs.

THE UNITED STATES OF AMERICA.

r 1

1

TRANSCRIPT OF RECORD.

Upon Appeal from the Circuit Court of the United

States for the District of Oregon.

THE FILMER BROTHERS CO. PRINT, 424 SANSOME STREET, S. F.
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In iJic Circuit Court of the United States, for the District

of Oregon.

THE UNITED STATES OP AMER-
ICA,

Complainant,

"VS. ( No. 2657.

July 6th, 1905.

THE OREGON AND CALIFORNIA
RAILROAD COMPANY,

Defendant. /'

Order Enlarging Time to File Transcript.

Upon stipulation of parties herein by their respective

attorneys

—

It is ordered that the time of defendant in which to

file the transcript on appeal herein in the United States

Circuit Court of Appeals for the Ninth Circuit, be and

the same is hereby enlarged thirty days.

JOHN J. DE HAVEN,

Judge.

[Endorsed] : No. 1225. United States Circuit Court

of Appeals, for the Ninth Circuit. Oregon and Cali-

fornia Railroad Company vs. United States. Order

under Rule 16. Filed July 17, 1905. F. D. Monckton,

Clerk.





United ^^tates Circuit Court of Appeals, Ninth Circuit.

UNITED STATES OF AMERICA,

Oomplainant aucl Appellee,

vs.
Case No. 2G5;

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,

Defendant and Appellant.

Citation.

To the United States of America, Greeting:

The Oregon and California Railroad Company hav-

ing, on this day, been granted an order of appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit, from the decree entered on December 12, 1904,

decree made and amended and entered herein February

25, 1905, in suit No. 2657, in the Circuit Court of the

United States for the District of Oregon, brought by

the United States of America as complainant against

the said company, and the bond on appeal of the said

company- having been this day filed and approved.

You are hereby cited and admonished to be and ap-

pear before the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California, on

July 9th, 1905, to show cause, if any there be, why the

said decree should not be corrected, and speedy justice

should not be done to the parties in that behalf.
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Given under my hand, at Portland, Oregon, on June

9tb, 1905.

WM. B. GILBERT,

Judge.

State of Oregon, -^

Lss.

County of Multnomah. J

Due service of the within citation is' hereby received

at Portland, Oregon, this 9th day of June, 1905, by re-

ceiving a copy thereof duly certified to as such by Wm.

D. Fenton, of attorneys for defendant.

WM. W. BANKS,

Assistant United States Attorney, of Attorneys for

Complainant.

[Endorsed]: Original. No. 2657. United States Cir-

cuit Court of Appeals, Ninth Circuit. United States of

America vs. Oregon and California Railroad Company.

Citation, United States Circuit Court. Filed June

9, 1905. J. A. Sladen, Clerk.

/// ihr Circuit Court of the United States; for the District of

Oregon.

October Term, 1900.

Be it remembered, that on the 19th day of Febniary,

1901, there was duly filed in tlie Circuit Court of

the United States for the District of Oregon, a bill

of complaint, in words and figures as follows, to

wit:
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In the Cireiiit Court of the Vnited (Slates fur the Distriet of

Oregon.

IN EQUITY.

THE UNITED STATES OF AMER-

ICA,
j

Complaiuant, /

vs.

THE OREGON AND CALIFORNIA

RAILROAD COMPANY,
Defendant.

Bill of Complaint.

To the Honorable Judges of the Circuit Court of the

United States for the District of Oregon, Sitting

in Equity. > < '
'

!

The United States of America by John W. Griggs,

its Attorney General brings this its bill of complaint

against the Oregon and California Railroad Company,

a corporation organized under and by virtue of the

laws of the State of Oregon, and a citizen of said State

and District, and complaining says:

I.

That the Congress of the United States by an Act

entitled "An Act granting lands to aid in the construc-

tion of a railroad and telegraph line from the Central

Pacific Railroad in California, to Portland, Oregon,"

approved July 25th, 186C, authorized such company,

organized under the laws of Oregon, as the legislature
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of said State should thereafter desigiiate, to construct

a railroad and telegraph line within the State of

Oregon, beginning at the Citj^ of Portland, and running

thence through the Willamette, Umpqua and Rogue

River Vallejs to the southern boundar}- of Oregon,

there to connect with another railroad authorized in

said act to be built in the State of California, and

granted to said Oregon Companj^ every alternate sec-

tion of public lands of the United States, not mineral,

designated by odd numbers to the amount of twenty

alternate sections per mile, ten on each side of said

railroad; and when any of said alternate sections, or

parts of sections, should be found to have been granted,

sold, reserved, occupied by homestead settlers, pre-

empted, or otherwise disposed of, other lands desig-

nated as aforesaid should be selected by said company

in lieu thereof under the direction of the Secretary of

the Interior in alternate sections designated by odd

numbers as aforesaid, nearest to and not more than ten

miles bej^ond the limits of said first named alternate

sections; and as soon as the said company should file

in the office of the Secretary of the Interior a map of

survey of said railroad, or any portion thereof not less

than sixty continuous miles from either terminous, tlie

Secretary of the Interior should withdraw from sale

public lands therein granted on each side of said rail-

road so far as located, and within the limits- above

specified. And your orator further shows that by joint

resolution, adopted October 20th, 1868, of the legisla-

tui'e of the State of Oregon, the Oregon Central Rail-
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road Company was designated in accordance Avith the

said last mentioned Act of Congress as capable of re-

ceiving and undertaking the privileges, franchises,

grants and duties above set forth, and did become the

corporation entitled to all the benefits and subject to

all the obligations of said Act of Congress, and that on

or about April 4th, ISTO, the said Oregon and California

Eailroad Company, a corporation duly organized and

existing under the laws of the State of Oregon, became

the successor and assign of said Oregon Central Kail-

road Company.

II.

And your orator would further show unto your

Honors, that on the 26th day of March, 1870, the officers

of the Oregon and California Eailroad Company defin-

itely fixed the line of the first 60 miles of said road

authorized by said Act of Congress, and filed a plat

thereof in the office of the Commissioner of the General

Land Office and presented same to the then Secretary

of the Interior showing among other things a route

along the line authorized by said Act of Congress, ap-

proved July 25th, 1866, and the following desicribed,

among other lands in the State of Oregon, were odd-

numbered sections or parts of sections of land, not

mineral, within the place limits of said proposed line

of railroad as designated by said map, viz.

:

NE. 1 of NE. 1 of Sec. 11, T. 39 S., K. 2 E. of the

Willamette meridian; Lot 1, Sec. 15, T. 3 S., R. 1 E.; W.

i, S. E. i. Sec. 9, T. 5 S., R. 1 E.; W. 4, S. E. -}, Sec, 13,

T. 6 S., II. 1 E.; S. W. 1, N. W. i, Sec. 3, T. 2 S,, E, 2 E,;
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S. E. I of y. E. ^ and N. E. ] (»f S. E. |, Sei-. 21, T. 4 S.,

R. 2 E.; Lot 1, ^ei-. 7, T. 5 B., K. 2 E.; S. W. ], Sec. 27,

T. 1 S., E. 3 E.; fc?. E. ^ of S. E. i, Sec. 35, T. 2 8„ K. 3

E.; X. W. ], Sec. 19, T. 2 S., R. 2 W.; and W. h S. W. i

Sec. 35, T. S., R. 3 W.; X. i of S. W. J, Sec. 0, T. 18 S.,

R. 5 W.; X. E. :} of N. E. }, W. ^ of N. E. |, aud AV. ^ of

Sec. 5, T. 23 S., R. 5 W.; S. W. } and N. E. |, and W. -|

of S. E. i of Sec. 3, T. 10 S., R. G W.; Lot 8, Sec. 15, T.

23 S., R. 7 W., anionntiug in all to 149(1.90 of acres, all

of said lands being situated within the State of Oregon.

in.

And Tonr orator would further show unto your

Honors, that on the 16th day of May, 1857, R. Ogle, a

duly qualified pre-emptioner under the laws of the

United States duly filed his declaratory statement,

Xo. 131, at the Land Office at Oregon City, Oregon,

upon Lot 1 in Sec. 15, T. 3 S. of R. 1 E. of the Willam-

ette meridian, with bona fide intention of acquiring

title thereto from the United States under the pre-

emption bnvs of the United States; that said lands were

at said date public lands of the United States and sub-

ject to pre-emption entry; that upon the 25th day of

July, 18CG at the time of the passage of the Act afore-

said, and upon the 29th day of June, 1870, at the time

of definite location of said railroad, said declaratory

statement and filing was in full force aud uncanceled;

that by the provisions of said land grant said tract of

land did not pass to the grantees, but the legal title

thereof remained in the United States.
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And your oratoi' would fiirtlier show unto your

Honors, that upon the 9th day of ]\ray, 1871, the Presi-

dent of the United States through inadvertance, and

without knowledge of the adverse claim of the said I\.

Ogle, isisiied to the defendant, the Oregon and Cali-

fornia Eailroad Company, a patent for said lands.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously and

contrary to law in issuing such patent to defendant,

and so your orator avers that the patent to said lands

is void and should be so declared, but that said defend-

ant company still claims title to said land under said

patent, and W'ithholds said lands from your orator.

IV.

And 3'our orator would further show unto your

Honors that upon the 9th day of July, 1879, E. Wells,

was a person qualified under the law to acquire lands

from the United States by cash entry or otherwise,

and that upon the said 9th day of July, 1879, the said E.

Wells, duly filed at the local land office within the

State of Oregon, cash entry Ko. 5498, upon the X. E. ^

of the X. E. 1 of Sec. 11, T. 39 S., R. 2 E. of the Willam-

ette meridian which, lands were then public lands of

the United States, and subject to sale by cash entry;

that upon the 2d day of August, 1883, defendant, the

Oregon and California Railroad Company filed its map

of definite location with the Commissioner of the Gen-

eral Land Office at Washington, opposite to and coter-

minous with said tract of laud; that by the terms of
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the grant to the predecessor of the said Railroad Com-

pany of July 2'5th, 180(1. the title to said lauds did not

pass to the grantee, as such cash entry and was in full

force and uncanceled.

And your orator would further show unto \our

Honors, that upon the 16th day of March, ISOO, the

President of the United States, without knowledge of

the adverse claim of the said E. Wells, issued to the

defendant, the Oregon and California Railroad Com-

pany, a patent for said tract of land.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and

contrary to law in issuing a patent to the defendant for

the lands herein described under the facts as stated

herein, and so your orator avers that said patent to

said land is void and should be so declared; that said

defendant company still claims title to said lands un-

der said patent and withholds said lands from ytmr

orator.

V.

And your orator would further show unto your Hon-

ors, that upon the 12th day of September, 1S07, John E,

Perdue, was a person qualified to make homestead

entry on public lands under the laws of the United

States; that on said 12th day of September, 1867, said

John E. Perdue duly filed his homestead entry Xo. 907,

in the proper land office within the State of Oregon,

upon the W. ^ of the S. E. j of Sec. 9 in T. of K. 1 E. of

llie Willamette Meridian, that said lands were then

public lauds of the United States and subject to home-
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stead ciitiy; that upon the 29tli day of Januan^, 1870,

Hie defendant, the Orej^on and California Railroad

Company, filed its line of definite location with the

Secretary of tlie Interior nnder the grant to its prede-

cessor of July 2511), ISCIO, opposite to and coterminous

with the above tract of land, and that at the time of

the tiling of tiie said detinite line of location the said

homestead entry of John E. Perdue was uncanceled and

Avas in full force and effect, and that by reason thereof

the title to the said tract of land did not pass to the

defendant the Oregon and California Railroad Com-

pany under the terms of its said grant.

And your orator would further show unto your Hon-

ors that upon the 18th day of June, 1877, the President

of the United States without knowledge of the adverse

claim of John E. Perdue issued to the defendant the

Oregon and California Railroad Company a patent for

said land.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and

contrary to law in issuing a patent to the defendant

for the lands described herein under the facts as stated

herein, and so your orator avers that said patent to

said lands is void and should be so declared, but that

said defendant company still claims title to said lands

under said patent and withholds said lands from your

orator.

VI.

And your orator would further show unto your Hon-

ors, that upon the 11th day of September, 1858, I. V.
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Willis, was a person qualified niider the laws of the

United States to acquire title to lands in the United

State under the pre-emption laws thereof, and that on

the said 11th day of September, 1858, said I. Y, Willis,

duly filed his declaratory statement No. 431 in the

proper laud office within the State of Oregon with a

bona fide intent to acquire title thereto under the pre-

emption laws of the United States to the W. ^ of the

S. E. J of Sec. 13, T. 6 S., R. 1 E. of the Willamette

Meridian, which said land was then and there public

lands of the United States and subject to pre-emption

entry under the laws thereof; that upon the 29th day

of January, 1870, the defendant the Oregon and Cali-

fornia Kailroad Company filed its line of definite loca-

tion with the Secretary of the Interior of the United

States opposite to and coterminous with said tract of

land, but at the time of the filing of the said map the

pre-emption filing and entry of the said I. Y. Willis was

uncanceled and still in full force and effect, and by the

tenns of the grant of July 25th, 1866, to the prede-

cessor of defendant the title to said land did not pass

under said grant but remained in the United States.

And your orator would further show unto your Hon-

ors, that upon the 18th day of June, 1877, the Presi-

dent of the United States without knowledge of the ad-

verse claim of I. X. AYillis issued to the defendant the

Oregon and California liailroad Company a patent to

said lands.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and
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contnirv to bnv in issuiiiy, Iho patent to the defendant

(lie ()i'o«;()n and California Railroad Company for the

"lands described lierciii under the faets as stated herein,

and so yonr orator avers that said patent to said lands-

is void and slionld be so declared, bnt that said defend-

ant company still claims title to said lands nnder siaid

patent and withholds said lands from your orator.

VII.

And your orator would further show unto your Hon-

ors, that upon the 1st day of June, 1859, N. N. Matlock

was a duly qualified entryman as a pre-emptioner under

the laws of the TTnited States; that on the said 1st day

of June, 1850, said N. N. JNIatlock duly filed at the land

office at Orei»'on City, Oregon, his declaratory statement

No. 657, with a bona tide intent then and there to ac-

quire title under the pre-emption laws of the United

States to the S. W. -] of the N. W. i of Sec. 3, T. 2 S., E.

2 E. of the Willamette Meridian, which said tract of

laud was then and there public lands of the United

States and subject to pre-emption entry thereunder; that

defendant the Oregon and California Railroad Com-

pany filed with the Secretary of the Interior of the

United States its map of definite location of line of said

road opposite to and coterminous with said tract of

land on the 29th day of January, 1870, but that by the

terms of the grant to defendant's predecessor the title

to said land did not pass thereunder, but remained in

the United States.

And your orator would further show unto your Hon-

ors, that on the 18th day of June, 1877, the President
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of the United States without knowledge of the adverse

claim of N. X. Matlock issued to the defendant the Ore-

gon and California Railroad Company a patent for said

land.

But your orator avers that the ministerial officers

of the United States acted mistakenly, erroneously,

and contrary to law in issuing a patent to the defend-

ant for the lands described herein under the facts as

stated herein, and so your orator avers that said patent

to said land is void and should be so declared, but that

said defendant company still claims title to said lands

under said patent and withholds said lands from your

orator.

VIII.

And your orator would further show unto j'our Hon-

ors, that upon the 5th day of January, 1870, G. J. Trul-

linger was a duly qualified entrj-man under the home-

stead laAvs of the United States; that on the 5th day of

January, 1870, the said G. J. TruUinger duly filed at

the land office at Oregon City, Oregon, his homestead

entry No. 1427, upon the S. E. l of the N. E. ^ and the

X. E. I of the S. E. i of Sec. 21, T. 1 S., R. 2 E. of the

Willamette Meridian, with a bona fide intent to acquire

title thereto under the homestead laws of the United

States; that said lands were then and there public lands

of the United States and subject to entry under the

homestead laws of the United States; that the defend-

ant tlie Oregon and California Railroad Company filed

its map of definite location opposite to and coterminous

with said lands with the Secretary of the Interior on
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the 29tli day of January, 1870, but. that the title to said

hinds did not pass to defendant by reason of the terms

of the orant to defendant's predecessor of July 25th,

1866, that said title remained in the United States by

reason of the facts that at the time of said definite lo-

cation said homestead entry of G. J. Trullinger was un-

canceled and still in full force and effect.

And your orator would further show unto your Hon-

ors, that on the 18th day of June, 1877, the President of

the United States without knowledge of the adverse

claim of G. J. Trullinger, issued to defendant, the Ore-

gon and California Railroad Company a patent for said

land.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and

contrary to law in issuing a patent to the defendant for

the lands described herein under the facts as stated

herein, and so your orator avers that said patent to said

lands is void and should be so declared, but that said

defendant compau}^ still claims title to said lands under

said patent and withholds said lands from your orator.

IX.

And your orator would further show unto your

Honors, that on the 28th day of September, 1865, J. J.

Dingman was a duly qualified entryman under the home-

stead laws of the United States; that on the said 28th

day of September, 1865, said J. J. Dingman duly filed

in the land office at Oregon City, Oregon, his homestead

entry No. 3)23, with the bona fide intent to acquire title

from the United States to Lot 1, in Sec. 27, T. 5 S., R.
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2 E. of the Willamette Meridian, wbieb said lands were

then and there public lands of tbe United States and

subject to homestead entry; that on the 29th day of

January, 1870, defendant the Oregon and California

Railroad Company filed its map of definite location op-

posite to and coterminus with said tract of land with

the Secretary of the Interior, but that the title to said

land did not pass to defendant by the terms of the grant

to defendant's predecessor of July 25th, 1866, for the

reason that at the time of the filing of said map of def-

inite location said homestead entry of J. J. Diugman

was uncanceled and still in full force and effect.

And your orator would further show unto your

Honors, that on the 12th day of July, 1871, tbe Presi-

dent of the United States without knowledge of the

adverse claim of J. J. Dingman issued to tbe defendant

the Oregon and California Railroad Company, a patent

for said land.

But your orator avers that tbe ministerial officers of

the United States acted mistakenly, erroneously and

contrary to law in issuing a patent to tbe defendant for

tbe lands described herein under tbe facts as stated

herein, and so your orator avers that said patent to said

lands is void and should be so declared, but that said

defendant company still claims title to said lands under

said patent and withholds said lands from your orator.

X.

And 3'our orator would further show unto your

Honors, that on the 22d day of December, 1866, George

W. Dyke was a qualified entryman under tbe home-
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stead laws of the Uuited States; that ou the 22d day

of December, 1866, George W. Dyke duly filed in the

land office at Oregon City, Oregon, his homestead en-

try No. 764, upon the S. W. ^ of Sec. 27, T. 1 S., R. 3

E., with a bona fide intention of acquiring title to the

same under the homestead laws of the United States;

that said land was then and there public lands of the

(United States and subject to homestead entry; that the

defendant herein the Oregon and California Railroad

Company on the 29th day of January, 1870, filed its map

of definite location of said road opposite to and coter-

minous with the said lands with the Secretary of the

Interior, but that the said defendant did not acquire

title to the said lands under the grant to its predeces-

sor of July 2oth, 1866, but the title thereof under the

terms of said grant remained in the United States, that

on the said 2'9th day of January, 1870, said homestead

entry was uncanceled and in full force and effect.

And your orator would further show unto your

Honors, that on the 18th day of June, 1877, the Presi-

dent of the United States without knowledge of the

adverse claim of George W. Dyke issued to defendant

the Oregon and California Railroad Company, a patent

for said land.
"

!

"
"

' WlWi

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously and

contrary to law in issuing a patent to the defendant for

the lands described herein under the facts herein, and

so your orator avers that said patent to said lands is

void and should be so declared, but that said defendant
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company still claims title to said lands under said pat-

ent and withholds said lands from your orator.

XI.

And your orator would further show unto your

Honors, that on the 24th day of May, 1859, S. Field-

hammer was a duly qualified entryman under the pre-

emption laws of the United States; that on the 24th

day of May, 1859, the said S. Fieldhammer duly filed

in the land office at Oregon City, Oregon, his declaratory

statement No. 562 upon the S. E. i of the S. E. I of

Sec. 35, T. 2 S., K. 3 E. of the Willamette Meridian with

the bona fide intent to then and there acquire title to

the same under the pre-emption laws of the United

States; that said land was then and there public lands

of the United States and subject to pre-emption entry

under the laws thereof; that on the 29th day of Janu-

ary, 1870, defendant the Oregon and California Rail-

road Company filed with the Secretary of the Interior

its map of definite location, opposite to and coterminus

with said land, but that the title to said laud did not

pass under the grant of July 25th, 1866, made to de-

fendant's predecessor, but the title thereof remained in

the United States; that at the time of filing of the map

of definite location and at the date of the passage of

the Act of July 2*5th, 1866, said pre-emption entry of

said S. Fieldhammer was uncanceled and still in full

force and effect.

And your orator would further show unto your

Honors, that on the 29th day of May, 1871, the Presi-
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deut of the United States without knowledge of the

claim of S. Fieldhammer issued a patent to defendant

the Oregon and California Railroad Company, to said

land.

But Tour orator avers that the ministerial officers of

the United States acted mistakenly, erroneously-, and

contrary to law in issuing patent to defendant the

Oregon and California Railroad Company for the lands

described herein under the facts as stated herein, and

po your orator avers that said patent to said lands is

void and should be so declared, but that said defendant

company still claims title to said lands under said

patent and withholds same from your orator.

XII.

And your orator would further show unto your Hon-

ors, that on the 19th day of January, 1870, Lorenzo P.

Heaton was a qualified entryman under the homestead

laws of the United States; that on the said 19th day of

January, 1870, the said Lorenzo P. Heaton duly filed in

the land office at Oregon City, Oregon, his homestead

entry No. 1450 upon the N. W. I of Sec. 19, T. 2 S. of

R., 2 W. of the Willamette Meridian, with the bona

fide intent to acquire title thereto under the homestead

laws of the United States; that said lands were then and

there public lands of the United States subject to home-

stead entry under the laws thereof; that the defendant,

the Oregon and California Railroad Company, on the

29th day of June, 1870, filed its map of definite location

opposite to and coterminous with said lands with the



18 The Oregon and Califarnia Railroad Company

Secretarv of the Interior, but tliat the patent to said

lands did not pass to defendant under the terms of the

grant to defendant's predecessor of July 25th, 1866, but

remained in the United States for the reason that at

the date of the filing of the map of definite location said

homestead entry was uncanceled and in full force and

effect.

And your orator would further show unto your Hon-

ors that on the 18th day of June, 1877, the Pl'esident of

the United States, without knowledge of the claim of

Lorenzo P. Heaton, issued to defendant, the Oregon and

California Eailroad Company, a patent for said lands.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and

contrary to law in issuing patent to the defendant the

Oregon and California Railroad Company for the lands

described herein under the facts as stated herein, and

so your orator avers that said patent to said lands is

void and should be so declared, but that said defendant

company still claims title to said lands under said

patent and withholders same from your orator.

XIII.

And your orator would further show unto your Hon-

ors that on the 23d day of May, 1867, G. W. Hail was a

qualified entryman under the pre-emption laws of the

United States; that on the 23d day of May, 1867, the said

'G. W. Hail duly filed in the proper land office within

the State of Oregon his declaratory statement No. 1967,

upon the W. ^ of the S. W. ^ of Sec. 35, T. 9 S., R. 3 W.
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of the Willamette Meridian, with a bona fide intent to

acquire title to said land under the pre-emption laws of

the United States; that said lands was then and there

vacant public lands of the United States and subject to

pre-emption entry under the laws thereof; that on the

29th day of January, 1870, defendant the Oregon and

California Railroad Company filed its map of definite

location opposite to and coterminous with said lands

with the Secretary of the Interior, but that title to said

lands did not pass to defendant by the terms of the

grant of July 25th, 1866, but the title thereof remained

in the United States for the reason that at the time of

the filing of the map of definite location said pre-emp-

tion entry was uncanceled and in full force and effect.

And your orator would further show unto your Hon-

ors, that on the 12th day of July, 1871, the President of

the United States without knowledge of the claim of G.

W. Hail issued a patent to defendant, the Oregon and

California Eailroad Company to said lands.

But your orator avers that the ministerial officers of

the United States acted mistakenly, erroneously and

contrary to law in issuing a patent to the defendant for

the lands described herein under the facts as stated

herein, and so your orator avers that said patent to said

lands is void and should be so declared, but that said

defendant company still claims title to said lands under

said patent and withholds said lands from your orator.

XIV.

And your orator would further show unto your Hon-

ors, that on the 14th day of February, 1855, J. W. Dough-
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erty was a duly qualified donation claimant under tbe

laws of the United States and that on said date he duly

filed in the proper land office within the State of Ore-

gon, notification Xo. 5877 for the N. ^ of the S. W. \ of

Sec. 9, T. 18 S., R. 5 W. of the Willamette Meridian with

a bona fide intent to acquire title thereto under the do-

nation land laws of the United States, which said lands

were then and there public lands of the United States

and subject to settlement under the donation land laws;

that on the 26th day of March, 1870, the defendant, the

Oregon and California Railroad Company filed with the

Secretary of the Interior its map of definite location op-

posite to and coterminous with said lands, but that the

title to said lands did not pass to defendant under the

terms of the grant to defendant's predecessor of July

2oth, 1866, for the reason that at the time of the filing

of said map of definite location the said donation entry

was uncanceled and in full force and effect.

And your orator would further show unto your Hon-

ors, that on the 29th day of May, 1873, the President of

the United States without knowledge of the claim of J.

W. Dougherty issued to defendant, the Oregon and

California Railroad Company a patent to said land.

But your orator avers that the ministerial officers

of the United States acted mistakenly, erroneously, and

contrary to law in issuing a patent to defendant for the

lands described herein under the facts as stated herein,

and so your orator avers that said patent to said lands

is void and should be so declared, but that said defend-
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ant company still claiius iitle to said lauds under said

patent and withholds said lauds from your orator.

XV.

And your orator \yould furthei' show unto your Hon-

ors, that on the 271 li day of October, 1853, James C.

C'lark was a duly qualified entryman and claimant un-

der the donation land laws of the United States as ap-

plicable to the State of Oregon; that on said date James

C. Clark duly filed in the proper land office within the

State of Oregon, donation certificate No. 3704 upon the

N. E. ] of the N. E. }, and the W. | of the N. E. i, and

the W. I of Sec. 5, T. 23 S. of ]{. 5 W. of the Willamette

Meridian with a bona fide intent to acquire title thereto

under the donation land laws of the United States;

that said land was then and there vacant public lands

and subject to entry under the donation land laws of

the United States; that on the 2Gth day of March, IST'O,

the defendant the Oregon and California Railroad Com-

pany filed with the Secretary of the Interior its map of

definite location of its said road opposite to and coter-

minous with said lands, but that the title to said lands

did not pass to defendant under the grant to its prede-

cessor of July 25th, 1866, for the reason that at the

time said grant took effect, and at the time of the filing

of the map of definite location said donation entry was

uncanceled and v/as in full force and effect.

And your orators would further show unto your Hon-

ors that on the 3d day of December, 1804, the President

of the United States, without knowledge of the claim

of James C. Clark, issued a patent to defendant the
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Oregon and California Railroad Company, to said lands.

But Tonr orator avers tLat the ministerial officers of

the United States acted mistakenly, erroneously and

contrary to law in issuing a patent to defendant for the

lands described herein under the facts as stated herein,

and so your orator avers said patent to said lands is

void and should be so declared, but that said defendant

company still claims title to said lands under said

patent and withholds said lands from your orator.

XYI.

And your orator would further show unto your Hon-

ors that on the 9th day of May, 1868, T. O. Bevens was

a duly qualified entryman under the homestead laws of

the United States, and on said date he duly filed in the

proper land office within the State of Oregon his home-

stead entry No. 1047 upon the S. W. ^ of the X. E. ^, and

the W. i of the S. E. | of Sec. 3, T. 10 S. of E. 6 W. of

the Willamette Meridian with a bona fide intent to ac-

quire title thereto under the homestead laws of the

United States; that said land was then and there vacant

public lands and subject to homestead entry; that on

the 26th day of March, 1870, defendant, the Oregon and

California Railroad Company, filed with the Secretary

of the Interior its map of definite location of its said

road opposite to and coterminous with said lands, but

tliat title to said lands did not pass to defendant under

the terms of the grant to its predecessor of July 25th,

1866, for the reason that at the time of the filing of

the map of definite location as aforesaid the said home-

stead entry was uncanceled and in full force and effect.
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And your orator would further show unto your Hon-

ors that oil the 18th <lny of Jniic, 1877, the President of

the United States, without knowledge of the claim of

T. O. Beveiis, issued a i)ateiit to defendant the Oregon

and California Railroad Company to said lands.

But your (U'ator avers that the ministerial officers of

the United States acted mistakenly, erroneously, and

contrary to law in issuing patent to the defendant for

the lands described herein under the facts as stated

herein, and so your orator avers that said patent to said

lands is void and should be so declared, but that said

defendant company still claims title to said lands under

said patent and withholds said lands from your orator.

XVII.

And your orator would further show unto your Hon-

ors that on the 15th day of September, 1868, William

A. Miers was a duly qualified entryman under the pre-

emption laws of the United States; that on said date he

duly filed at the proper land office within the State of

Oregon his declaratory statement No. 1238 upon Lot 8

in Sec. 15, T. 23 S. of R. 7 W. of the Willamette Meridian

with a bona fide intent to acquire title thereto under the

pre-emption laws of the United States; that said land

was then and there public lands of the United States and

subject to entry under the pre-emption laws thereof;

that on the 26th day of March, 1870, defendant the Ore-

gon and California Railroad Company filed in the office

of the Secretary of the Interior its map of definite loca-

tion of its said road, but that the title to said lands did
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not pass to defendant by the terms of the grant to its

predecessor of July 25tl), ISGG, for the reason that at

the time of filing said map of definite location said pre-

emption entry was uncanceled and still in full force and

effect.
;

And your orators would further show unto your Hon-

ors that on the 3d day of December, 1894, the President

of the United States, without knowledge of the claim

of William A. Miers, issued a patent to defendant the

Oregon and California Railroad Company to said lands.

But your orator avers that the ministerial oificers of

the United States acted mistakenly, erroneously and

contrary to law in issuing a patent to the defendant for

the lands described herein, under the facts stated here-

in, and so your orator avers that said patent to said

lands is void and should be so declared, but that said

defendant company still claims title to said lands under

said patent and withholds said lands from your orator.

XVIII.

And 3'our orator would further show unto your Hon-

ors that the Congress of the United States, by an act

entitled "An Act to provide for the adjustment of land

grants made by Congress to aid in the construction of

railroads, and for the forfeiture of unearned lands, and

for other purposes," approved March 3d, 1887, directed

and authorized the Secretary of the Interior to adjust

all grants theretofore unadjusted, and if it should ap-

pear that any lands had been erroneously patented to

any railroad company, to make demand for relinquish-

ment or reconveyance, that if such company should re-
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fuse to recoiivey wilhiu uinety clays, tlieu it should be

the duty of the Attorney General to commence and

prosecute in the proper court the necessary proceedings

to cancel such patents and restore title to the United

States. And your orator avers tliat on the 29th day of

June, 1900, the total grant of lands in the State of Ore-

gon under said grant of July 25th, 18G6, to said Oregon

Central Kailroad Company to the rights of which the

said Oregon and California Railroad Company had suc-

ceeded as aforesaid, was unadjusted, and the Secretary

of the Interior, regarding the said patents to the above

described lands as erroneously issued, directed the Com-

missioner of the General Land Ofiflce to request recon-

veyance as provided by statute, and in accordance with

such direction the Commissioner of the General Land

Office did, on the 24th day of June, 1900, make demand

on said railroad company, by letter addressed to Will-

iam H. Mills, land agent of the Oregon and California

Railroad Company, controlling the grant for said Ore-

gon and California Railroad Company for reconveyance

of said above-described lands. And your orator avers

that said demand has been refused, and that said de-

fendant has refused and still refuses to so reconvey said

lands.

XIX.

And your orator would further show unto your Hon-

ors on information and belief, that the defendant, the

Oregon and California Railroad Company, claims to

have sold to bona fide purchasers some of the lands

hereinbefore described; that the value of the lands
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hereiubofore set forth and dest-ribcd is the sum of $2.50

per acre.

XX.

And Your orator would further show unto your Hon-

ors that if it shall be made to appear by answer of de-

fendant, or intervention of parties interested or other-

wise to your Honorable Court that any of said lands

have been sold or conveyed to bona fide purchasers, and

that the title of said bona fide purchaser or purchasers

to said lands shall be confirmed, that the plaintiff shall

recover of and from defendant, the Oregon and Califor-

nia Railroad Company, the sum of |2.50 per acre for all

of said lands so sold and conveyed to said bona fide

purchasers.

XXI.

And your orator would further show unto your Hon-

ors that on account of the complexity of the matters to

be inquired into, and as your orator is entirely remedi-

less according- to the strictest rules of the common law,

and for the purpose of avoiding a multiplicity of suits,

your orator brings this suit into this court, where mat-

ters of this kind are properly cognizable and relievable.

Forasmuch, therefore, as your orator can have no ade-

quate relief except in this court, and to the end there-

fore that the said defendant may (complainant hereby

waiving the necessity of an answer by said defendant

company, but not under oath), to the best and utmost

of its respective knowledge, remembrance and belief,

full, true, direct and perfect answer make to each of

the several interrogatories hereinafter numbered and
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set forth, as by the note hereunder written it is required

to answer, that is to say:

1. Whether any of the lands described herein have

been sold to bona fide purchasers?

2. What lands, if any, herein set forth have been

sold, if sales were had?

3. To whom were the lands sold, and what were the

true terms of the sale, whether for cash or on deferred

payments?

And your orator prays also that the money received

by the defendant for any of the lands described herein

upon sales thereof be declared to be moneys and prop-

erty of the United States, and a decree that they are

held in trust by defendant for the complainant, and that

such money to tlie extent of f2.50' per acre for the lands

erroneously taken be paid to complainant, and that

the lands not sold by defendant be declared to be lauds

of the United States, and the patents thereto be de-

creed to be null and void, and that your orator shall

have such other and further relief as the case may re-

quire, and as shall seem meet to the Court, and as shall

be agreeable to equity and good conscience.

And may it please your Honors to grant unto your

orator a writ of subpoena directed to the said Oregon

and California Railroad Company, commanding it to ap-

pear and answer unto this Bill of Complaint, but not

under oath (an answer under oath being hereby ex-

pressly waived), and to abide and perform such order

and decree in the premises as to the Court shall seem
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meet aud be required by the priiuii)les of equity aud

good conscience.

JOHN W. GRIGGS,

Attorney General of the United States.

: JOHX H. HALL,

United States Attorney for the District of Oregon.

;Filed February 19, 1901. J. A. Sladen, Clerk United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 19th day of February,

1901, there was issued out of said court a subpoena

ad respondendum, in words and figures as follows,

to wit: 1

Return of Civil Process.

United States of America, ^

ss.

District of Oregon.

I hereby certify that on the 2'3d day of February, 1901,

at Portland, Multnomah County, in said District, I duly

served the within subpoena ad respondendum upon the

therein named The Oregon and California K. R. Co., by

delivering to one R. Koehler, Second Vice-president of

said company, personally a true copy of said subpoena

ad respondendum, duly certified to by J, A. Sladen,

Clerk United States Circuit Court, together with a copy

of the bill of complaint in the within entitled suit duly
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certified to by Johu II. Hall, United States attoruey for

said District.

ZOETH HOUSEK,

United States Marshal.

By J. A. Wilson,

Deputy.

Marshal's fees, |4.12.

fn the Circuit Court of the Vnited i<tatcH for the District of

Oregon.

IN EQUITY.

THE UNITED STATES OF AMERICA, \

Complainant,
j

vs. /

\ No. 2657.

THE OREGON AND CALIFORNIA (

RAILROAD COMPANY,
j

Defendant. /

Subpoena ad Respondendum.

The President of the United States of America, to The

Oregon and California Railroad Company, Greet-

ing:

You and each of you are hereby commanded that you

be and appear in said Circuit Court of the United States,

at the courtroom thereof, in the city of Portland, in

said District, on the first Monday of April next, which

will be the first day of April, A. D. 1901, to answer the

exigency of a bill of complaint exhibited and filed
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against you in our said Court, wherein The United

States of America is complainant, and you are defend-

ant, and further to do and receive what our said Cir-

cuit Court shall consider in this behalf, and this you

are in no wise to omit under the pains and penalties of

what may befall thereon.

And this is to command you the marshal of said Dis-

trict, or your deputy, to make due service of this our

writ of subpoena and to have then and there the same.

Hereof fail not.

Witness the Honorable MELVILLE W. FULLER^

Chief Justice of the United States, this 19th day of Feb-

ruary, in the year of our Lord one thousand nine hun-

dred and one and of the Independence of the United

States, the one hundred and twenty-fifth.

J. A. SLADEN,

Clerk.

By G. H. Marsh,

Deputy Clerk.

Memorandum Pursuant to Equity Rule No. 12 of the

Supreme Ctourt of the United States.

The defendant is to enter his appearance in the above-

entitled suit in the office of the clerk of said court on

or before the day at which the above writ is returnable;

otherwise the complainant's bill therein may be taken

pro confesso.

Returned and filed February 23, 1901. J. A. Sladen,

Clerk, United States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 28tli day of Marcb, 1901,

there was duly filed in said court, a praecipe for

appearance of defendant, in words and figures as

follows, to wit:

Circuit Court of the United States, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,

,
Complainant,

vs.

No. 2657.

OREGON AND CALIFORNIA RAIL^

ROAD COMPANY,

Defendant.

Praecipe for Appearance of Defendant.

The clerk of the Circuit Court of the United States

for the District of Oregon will please enter appearance

of the defendant, Oregon and California Railroad Com-

pany, in the above-entitled action, by

WM. D. FENTON and

WM SINGER, Jr.,

Attorneys for the Defendant.

WM. F. HERRIN,

Counsel for the Defendant.

Filed and entered March 28, 1901. J. A. Sladen,

Clerk, United States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 23d day of March, 1901,

there was duly filed in said court, a stipulation ex-

tending time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,

Complainant,

vs.

No. 2657.

OEEGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

June 3d, 1901, to file its plea, demurrer or answer to

the complainant's bill, in the above-entitled case; and

the clerk of the said Court will please procure and enter

a proper order accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FENTON,

Of Attorneys for Defendant.

Filed March 28, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 29th day of May, 1901,

there was duly filed in said court, a stipulation ex-

tending- time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,
Complainant,

vs.

•f^^ji.i; V ^o. 2657.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

July 1st, 1901, to file its plea, demurrer or answer to

the complainant's bill in the above-entitled case; and

the clerk of the said Court will please procure and enter

a proper order accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FENTON,

Of Attorneys for Defendant.

Filed May 29, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on Friday, the 31st day of May,

1901, the same being the 46th judicial day of the

regular April term of said court—Present, the Hon-

orable CHARLES B. BELLINGER, United States

District Judge presiding—the following proceedings

were had in said cause, to wit:

In the Circuit Court of the United States, for the District

: of Oregon.

THE UNITED STATES,

^®-
^ No. 2657,

May 31, 1901.

THE OREaON AND CALIFORNIA''

RAILROAD CO.

Order Extending Time to Plead.

Now, at this day, comes the plaintiff herein by Mr.

John H. Hall, United States Attorney, and the defend-

ant by Mr. R, A. Leiter, of counsel, and, thereupon, on

motion of said defendant, and upon stipulation of the

parties hereto, filed herein, it is ordered, that said de-

fendant be, and it is hereby allowed until Monday, July

1st, 1901, in which to file its answer, or otherwise plead

herein.
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And afterwards, to wit, on the 2i5tli day of Juno, 1901,

there was duly filed in said court a stipulation ex-

teudino' time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,
^^

Complainant,

vs.

No. 2657.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

August 5th, 1901, to file its plea, demurrer or answer to

the complainant's bill, in the above-entitled case; and

the clerk of the said Court will please procure and enter

a proper order, accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

Filed June 25, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 5th day of Aiignst, 1901,

there was duly filed in said conrt, an answer, in

words and figures as follows, to wit:

United States Cireuit Conrt, Dintriet of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,
Compainanty

ys.

No. 2657

OREGON AND CALIFORNIA RAIL-'

ROAD COMPANY,
Defendant.

Answer.

The answer of the defendant, Oregon and California

Railroad Company, to the complainant's bill of com-

plaint herein.

The defendant, Oregon and California Railroad Com-

pany, now and at all times saying to itself all and all

manner of benefit or adyantage of exception or other-

wise that can or may be had or taken to the many errors,

uncertainties or imperfections in the said bill of com-

plaint, for answer thereto, or to so much thereof as the

defendant is adyised it is material or necessary for it

to make answer to, answering:
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Sub. I.

Par. 1. Tbo defeiulant admits, aud alleges, that the

CoiigTess of the ITnited States, by an Act entitled "An

Act grant! iiii lands to aid in the construction of a rail-

road and telegraph line from the Central Pacific Rail-

road in California, to Portland, in Oregon," approved

on July 25th, 1866, authorized aud empowered such com-

pany organized nnd(»r the laws of Oregon as the legis-

lature of said State should thereafter designate, to con-

struct a railroad and telegraph line within the State

of Oregon, beginning- at the city of Portland, in Oregon,

and running' thence southerly, through the Willamette,

Umpqua and Rogue River valleys to the southern

boundary of Oregon, where the same should connect

with another railroad which the said Act authorized

to be constructed in the State of California. That the

said Act also granted unto such Oregon company its

successors and assigns, every alternate section of pub-

lic land, not mineral, designated by odd numbers, to

the amount of twenty alternate sections per mile (ten

on each side) of said railroad line; and provided that

when any of said alternate sections or parts of sections

should be found to have been granted, sold, reserved,

occupied by homestead settlers, pre-empted, or other-

wise disposed of, other lands designated as aforesaid

should be selected by said company in lieu thereof,

under the direction of the Secretary of the Interior, in

alternate sections designated by odd numbers as afore-

said, nearest to and not more than ten miles beyond the
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limits of said first-named alternate sections. And the

said Act further provided, that as soon as the said

company should file in the office of the Secretary of the

Interior a map of the survey of said railroad or any por-

tion thereof not less than sixty continuous miles from

either terminus, the Secretary of the Interior should

withdraw from sale the public lands by the said Act

granted, on each side of the railroad so far as located;

and that whenever the said company had twenty or

more consecutive miles of any portion of the said rail-

road ready for the service contemplated, the President

of the United States should appoint three commis-

sioners to examine the same, and if it should appear

that twenty consecutive miles of railroad had been com-

pleted and equipped in all respects as required, the said

commissioners should so report under oath to the Presi-

dent of the United States, and thereupon patents should

issue to the said company for the lands granted, to the

extent of and coterminous with the completed section

of said railroad.

Par. 2. The defendant admits, and alleges, that the

Oregon Central Railroad Company is, and ever since

April 22d, ISO", has been, a corporation duly organized

and existing under the laws of the State of Oregon.

That the legislature of the State of Oregon, by Joint

Resolution entitled ^'Senate Joint Resolution No. 16,

Relating to the Railroad Land Grant from the Central

Pacific Railroad in California, to Portland, Oregon,''

adopted :March 20th, 18G8, duly designated the said Ore-

gon Central Railroad Company as the railroad company
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entitled to receive the lands granted in Oregon, and the

benefits and privileges conferred, by the said Act of

July 25th, 1866.

Par. 3. The defendant admits, and alleges, that it is,

and ever since Marcli ITtli, 1870, has been, a corpora-

tion duly organized and existing under the laws of the

State of Oregon; and admits and avers that on April

4th, 1870, it became, ever since has been, and now is,

the successor and assign of the Oregon Central Rail-

road Company, and entitled to all the privileges, bene-

fits and grants in Oregon, provided by the said Act of

July 25th, 1860.

Par. 4. The defendant alleges that during the year

1869, and within the time allowed by the Act of Con-

gress, approved April 10th, 1869, entitled "An Act to

amend an Act entitled 'An Act gTanting lands to aid

in the construction of a railroad and telegraph line

from the Central Pacific Railroad in California, to' Port-

land, in Oregon,' approved July twenty-five, eighteen

hundred and sixty-six,'' the said Oregon Central Rail-

road Company duly filed in the department of the in-

terior its assent to the said Act of CongTess of July

25th, 1866.

Par. 5. The defendant alleges, that on October 29th,

1869, the said Oregon Central Railroad Company filed

in the office of the Secretary of the Interior, and on

January 29th, 1870, the Secretary of the Interior ac-

cepted and approved, a map of the definite location and

survey of the first section of the railroad in Oregon

provided for by the said Act of July 25th, 1866, w^hich
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sec-tiou of railroad extended from Portland to a point

at or near Jefferson, and comprised not less than sixty

continuous miles from the noi-thern terminus thereof.

Tar. G. The defendant alleges, that on ^larch 2<>th,

1870, it (this defendant) filed in the office of the Secre-

tary of the Interior, and the Secretary of the Interior

on that day duly accepted and approved, a map of the

definite location and survey of the second section of the

railroad in Oregon provided for by the said Act of

July 25th, 1866, which section of railroad extended

from the said point at or near Jefferson, to a point near

the southeast corner of section 35, in township 27

south, range 6 west, Willamette Meridian, and com-

prised not less than one hundred and twenty continu-

ous miles of railroad from Jefferson; that on January

7th, 1871, it (this defendant) filed in the office of the

Secretary of the Interior, and the Secretary of the In-

terior on that day duly accepted and approved, a map

of the definite location and survey of the third section

of the railroad in Oregon provided for by the said Act

of July 25th, 1866, which section of railroad extended

from the said point near the southeast corner of sec-

tion 35, in township 27 south, range 6 west, to section

30, in township 30 south, range 5 west; tliat on April

Gth, 1882, it (this defendant) filed in the office of the

Secretary of the Interior, and the Secretary of the In-

terior on that day duly accepted and approved, an

amended map of the definite location and survey of the

said third section of railroad, which amended line of

railroad extended from a point in section 28, township
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21) south range 5 wcsl, lo Statiou i;32U+50 iu section (>,

tovvusliip 30 south, range 5 west; that on April 6th,

1882, it (this defendant) tiled in the office of the Sec-

retary of the Interior, and the Secretary of the Inte-

rior on that day duly aecepte<l and approved, a map of

the (U'tinite location and survey of the fourtli section

of the railroad in Oregon x)rovided for by the said Act

of July 25th, 1800 which section of railroad extended

from the said Statiou 1320^50 in section 0, township

30 south, range 5 west, to Station 2370+50 in township

31 south, range 7 west; that on July 27th, 1882, it (this-

defendant) filed in the office of the Secretary of the In-

terior, and the Secretary of the Interior on that day

duly accepted and approved, a map of the definite loca-

tion and survej^ of the fifth section of the railroad in

Oregon provided for by the said Act of July 25th, 1800,

which section of railroad extended from the said Sta-

tion 2370+50 in township 31 south, range 7 west, to a

point in section 33, township 34 south, range west;

that on June 0th, 1883, it (this defendant) filed in the

office of the Secretary of tiie Interior, and the Secre-

tary of the Interior on that day dulj^ accepted and ap-

proved, a map of the definite location and survey of the

sixth section of the railroad in Oregon provided for by

the said Act of July 25th, 1860, which section of rail-

road extended from the said point in section 33, town-

ship 34 south, range west, to a point in section 21,

tow^nship 30 south, range 3 west; that on July 3d, 1883,

it (this defendant) filed in the office of the Secretary of

the Interior, and the Secretary of the Interior duly ac-
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cepted and approved, a map of the definite location

and sui'vev of the seventh section of the railroad in Ore-

gon provided for by tlie said Act of July 25th, 1860,

v.'hich section of railroad extended from tlie said point

in section 21, township 3(> sontli, ran<.>;e 8 west, to the

south line of section 32, toAvnsliip 37 south, rang,e 1

west, that on September 6th, 1883, it (this defendant)

filed in the office of the Secretary of the Interior, and

the Secretary of the Interior on that day duly accepted

and approved, a map of the definite location and sur-

Tey of the eighth section of the railroad in Oregon pro-

vided for by the said Act of July 25th, 1806, which sec-

tion of railroad extended from the south line of sec-

tion 32, township 37 south, range 1 west, to the east

line of section 25, townshij) 30 south, range 1 fast; that

'On August 2d, 1883, it (this defendant) filed in the office

of the Secretary of the Interior, and the Secretary of

the Interior on that day duly accepted and approved,

a map of the definite location and survey of the ninth

section of the railroad in Oregon provided for by the

said Act of July 25th, 1866, which section of railroad

extended from the said point on the east line of section

25, township 39 south, range 1 east, to the north line

of section 30, township 40 south, range 3 east; and

that on August 20th, 1881, it (this defendant) filed in

the office of the Secretary of the Interior, and the Sec-

retary of the Interior on that day duly accepted and

approved, a map of the definite location and survey of

the tenth section of the railroad in Oregon provided

for by the said Act of July 25th, 1866, which section of
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railroad extoiidc^d from tlie said poiut on the north line

of siection 30, township 40 south, range 2 east, to the

southern line of the State of Oregon, in section 13,

township 41 south, range 1 east.

Par. 7. The defendant alleges, that the Commis-

sioner of the General Land Office, under direction of

the Secretary of the Interior, withdrew all odd-num-

bered sections of land within thirty miles on each side

of the line of railroad shown on the mapsi set forth

and described in ''Par. O,"' hereof, from sale or loca-

tion, pre-emption or homestead entry, on the following

dates: Opposite, and coterminous with, the said first

section of railroad, on January 31st, 1870; opposite, and

coterminous witli, the said second section of railroad,

on April 7t]i, 1870; opposite, and coterminous with, the

said third section of railroad, on March 31st, 1871; op-

posite, and coterminous with, the said amended sec-

tion of railroad, on July 5th, 1883; opposite, and co-

terminous with, the said fourth section of railroad, on

July 5th, 1883; opposite, and coterminous; w^th, the said

fifth sectiou of railroad, on July 5th, 1883; opposite,

and coterminous with, the said sixth section of rail-

road, on July 5th, 1883; opposite, and coterminous with,

the said seventh section of railroad, on September 3d,

1883; opposite, and coterminous wdth, the said eighth

section of railroad on October, 27th, 1883; opposite and

coterminous with, the said ninth section of railroad, on

October 27th, 1883; and opposite, and coterminous with,

the said tenth section of railroad on December 19th,

1884. And the defendant alleges that the said with-
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drawals by the Commissioner have, eae-h aud all, re-

mained in full force and effect from the date thereof

continuously to and including the present time, except

in so far as, if at all, they have been affected by an

order of the Secretary of the Interior, made on August

15th, 1887, declaring said withdrawals revoked as to

the odd-numbered sections within the indemnity limits

of the grant made by the said Act of July 25th, 1866.

Par. 8. The defendant alleges, that the entire rail-

road contemplated and provided for by the said Act of

July 25th, 1866, along the line shown on the maps set

forth and described in "Par. (5" hereof, was constructed

in several sections and fully equii)ped in all respects as

required by the said Act of July 25th, 1866, by the said

Oregon Central Kailroad Company and this defendant;

aud Commissioners, duly appointed by the President of

the United States for that purpose, duly examined the

said railroad as completed and equipped in the several

sections aforesaid, and duly reported to the President

of the United States, under oath, that each of said sec-

tions of railroad had been completed and equipped in

all respects as required by the said Act of Congress, and

that the same was and were read^' for the service con-

templated by the said Act; which reports were duly ac-

cepted and approved by the President of the United

States. The said reports were so made, accepted and

approved, on the following dates: The first twenty

miles, commencing at Portland,, report made on Decem-

ber 31st, 1869, accepted and approved on January 29th,

1870; the second twenty miles, report made on July 5th,
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1870, accepted and approved on February 28tli, 1871;

third twenty miles an.d fourth twenty miles, report

made on December lOtli, 1870, accepted and approved

on February 28th, 1871; fifth twenty miles, report made

on August 11th, 1871, accepted and approved on Marph

11th, 1872; sixth twenty miles report made on January

13th, 1872, accepted and approved on March 11th, 1872;

seventh, eighth, and ninth sections including the last

seventy-eight miles of the said railroad from Portland

to Roseburg, report made ou July 10th, 1878, accepted

and approved on July 11th, 1878; from Roseburg to the

south boundary line of Oregon, in several sections, re-

ports made and approved as the railroad was completed

and examined in sections, during the years 1878 to 1889.

Sub. II.

Par. 9. The defendant admits that the first sixty

miles of its railroad w-as definitely fixed and a plat

therof duly filed, but denies that the date thereof was

or is March 26th, 1870, as alleged iu the bill of com-

plaint herein, and alleges that the true particulars in

this \./ '"
ire as set forth in Sub. 1, Par. 5, of this

answer; and the defendant admits that all the lands

described in subdivision II of the bill of complaint

herein, are odd-uumbered sections, or parts of odd-

uimibered sections, of fand, not mineral, within the

primary limits of the land grant made by the said Act

of July 25th, 1866; and the defendant admits that all of

said lands lying north of the south line of township 10

south, are within the primary limits of that portion of

the said grant designated by the plat of the first sec-
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lion of said railroad (filed ou October 29tli, 18C9, not

on March 26th, 1870, as alleged in the bill of complaint

herein); alleges that the remainder of said lands are

opposite and coterminous with other sections of said

railroad, but denies that any of such other lands are

opposite, or coterminous with the said first section of

railroad.

Sub. III.

Par. 10. The defendant alleges that the true facts

and particulars in respect of the matters and things

set forth in subdivision III of the bill of complaint

herein, are as follows: Lot 1. of section 15. township 3

south, range 1 east is part of an odd section of land

within the primary limits of the grant made by the said

Act of July 23th, 1866, and is opposite and coterminous

with the section of defendant's railroad which was def-

initely located on October 29tli, 1869, the construction of

which was finally accepted and approved on January

29th, 1870. At all the times when the said grant was

made and the railroad definitely located and con-

structed, pre-emption declaratory statement No. 131,

in the name of one R. Ogle, for the said lot, purporting

to have been filed ou May 16th, 1857, was on file in the

United States land office at Oregon City, Oregon; but

the said lot was never pre-empted in pui*suaiice of the

said filing, or otherwise. Thereafter on May 9th, 1871,

and while the said lot remained vacant and unappro-

priated public laud, not included by any exception to

the gTant of lands made by the said Act of July 25th,

1866, except in so far as, if at all, the existence of the
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said declaratory statement tiling affected its status,

the proper officers of the United States issued a patent

conveying the said lot to it (this defendant). The de-

fendant denies that the said lot did not pass to it (de-

fendant) by the said grant of July 25th, 1866, because

of the sad declaratory statement, or any cause; and

denies that the said patent was issued mistakenly, er-

roneously, or contrary to the law, or that the said

patent is void. And in this behalf defendant alleges

that the said lot constituted a part and parcel of the

lands granted by the said Act of July 25th, 1866, and

the said patent was properly and law^fuUy issued; and

the defendant admits that it (defendant) and its

grantees and successors in interest, hereinafter men-

tioned, claim title to the said lot under the said grant

and patent.

Par. 11. The defendant has no knowledge nor in-

formation as to the mattei-s and things set forth in sub-

division III of the bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer, and on that ground

denies that any of such matters and things, as set forth

in the bill of complaint, are in anywise true.

Par. 12. Further answering, the defendant alleges

that it (this defendant), on March 28th, 1871, sold and

by deed bearing that date conveyed the said lot unto

the European and Oregon Land Company, a corpora-

tion of Oregon; that the said sale and purchase were

made in good faith, for full value of the said lot in

hand paid at the time of sale, without notice to or
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knowledge of either this defendant or the said pur-

chaser that the United States had, or claimed to have,

any right, title or interest whatsoever in or to the said

lot, or any part thereof, and the said corporation was

and is a bona fide purchaser of the said lot.

Sub. IV.

Par. 13. The defendant alleges that the true facts

and particulates in respect of the matters and things

set forth in subdivision lY of the bill of complaint

herein, are as follows: The NE. | of XE. 4 of section 11,

township 39 south, range 2 east, is part of an odd sec-

tion of land within the primary limits of the grant

made by the said Act of July 25th, 18GC, and is opposite

and coterminous with the section of the defendant's

railroad which was definitely located on August 2d,

1883. On September 1st 1883 (but not on July 9th.

1879, as alleged in subdivision I^' of the bill of com-

plaint herein), one E. Wells was permitted by the local

United States^ land officers to and did, make cash entry

iNo. 5498 of and for the said tract; which cash entry

the Commissioner of the General Land Oflice held for

cancellation on July IStli, 1884, and finally canceled on

November 25th, 1887; the said Commissioner having

duly ascertained, and finally determined, that the said

cash entry was erroneously permitted to be made at a

date subsequent to the date of the definite location of

this defendant's railroad opposite and coterminous witli

the last described tract of land. Thereafter, on March

16th, 1896, the proper officers of the United States is-
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sued a patent conveying the said tract to it (this de-

fendant). The defendant denies that the said tract of

land did not pass to it (defendant) by the said grant of

July 2r)th, ]866, because of the said cash entry, or any

cause; and denies that the said patent was issued mis-

takenly, erroneously, or contrary to law, or that the

said patent is void. And in this behalf the defendant

alleges that the said tract constituted a part and par-

cel of the lands granted by the said Act of July 25th,

18G0, and the said patent was properly and lawfully

issued and the defendant admits that it (defendant)

claims title to the said tract under the said land grant

and patent.

Par. 14. The defendant has no knowledge nor in-

formation as to the matters and things set forth in

subdivision lY of the bill of complaint herein not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer, and on that ground

denies that any of such matters and things, as set forth

in the bill of complaint, are in any wise true.

Sub. V.

Par. 15. The defendant admits that the W. ^ of SE.

:| of section 9, township 5 south, range 1 east, was cov-

ered by homestead Xo. 907, in the name of John E.

Perdue, filed in the proper land office of the United

States on September 12th, 1867; but alleges, on in-

formation and belief, that the said Perdue did not oc-

cupy the said laud as a homestead settler, or otherwise,

at the date its (defendant's) railroad was definitely
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located opposite and coterminous with the said land.

Tlie defendant denies tliat the said land did not pass

to it (defendant) by the said ^raut of July 25th, 1866,

because of the said homestead, or any cause; and denies

tliat the patent, set forth in subdivision V of the bill of

complaint herein, was issued mistakenly, erroneously

or contrary to the law, or that the said patent is void.

And the defendant alleges that the said land consti-

tuted a part and parcel of the lands granted by the

said Act of July 25th, 1866. and the said patent was

properly and lawfully issued; and the defendant admits

that it (defendant) and its grantees and successors in

interest hereinafter mentioned claim title to the said

land under the said grant and patent.

Par. 16. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division V of the bill of complaint herein not expressly

admitted, denied or alleged in the next preceding para-

graph of this answer, and on that ground denies that

any such matters and things, as set forth in the bill of

complaint, are in anj'wise true.

Par. 17. Further answering, the defendant alleges

that it (this defendant), on August 11, 1900, made and

entered into contract No. 5817 with S. O. Owen, for the

credit sale of said land by this defendant to the said S.

O. Owen; that the said sale and purchase were made in

good faith for a consideration price, paid and' agreed to

be paid, equal to the full value of the said land, without

notice to or knowledge of either this defendant or the

said purchaser that the United States had, or claimed
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to liavo, any right, title or interest whatsoever, in or to

the said laud, or any part thereof—and the said S. O.

Owen was and is a bona fide purchaser of the said land.

Sub. YI.

Par. 18. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision YI of the bill of complaint herein,

are as follows: The ^Y. ^ of SE. i of section 13, town-

ship 6 south, range 1 east, is part of an odd section of

land within the primary limits of the grant made by

the said Act of July 25th, 1866, and is opposite and co-

terminous with the section of the defendant's railroad

whicli was definitely located on October 29, 1869, the

construction of which was finally accepted and ap-

proved on January 29tli, 1870. At all the times when

the said grant was made and railroad definitely located

and constructed, pre-emption declaratory statement No.

431, in the name of I. Y. Willis, for the said land, pur-

porting to have been filed on September 11th, 1858, was

on file in the United States land office at Oregon City,

Oregon; but the said land was never pre-empted, in

pursuance of the said filing, or otherwise. Thereafter,

on July 18th, 1877, and while the said laud remained

vacant and unappropriated public land, not included

by auy exception to the grant of lands made by the

said Act of July 25th, 1866, except in so far as, if at all,

the existence of the said declaratory statement filing

affected its status, the proper officers of the United

States issued a i)atent conveying the said land to it
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(this defendaut). The defendant denies that the said

land did not pass to it (defendant) by the said grant

of July 25th, 1800, because of the said declaratory

statement, or any cause; and denies that the said

patent was issued mistakenly, erroneously, or contrary

to the law, or that the said patent is void. And in this

behalf the defendant alleges that the said land consti-

tuted a part and parcel of the lands granted by the said

Act of July 25th, 18G6, and the said patent was properly

and lawfully issued; and the defendant admits that it

(defendant) claims title to said land under the said

grant and patent.

Par. 19. The defendant has no knowledge nor in-

formation as to the matters and things set forth in

subdivision VI of the bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer and on that ground

denies that any of such matters and things, as set forth

in the bill of complaint, are in anywise true.

^^ub. VII.

Par. 20. The defendant alleges that the true facts

and particulars in respect of the matters and things set

forth in subdivision VII of the bill of complaint herein,

are as follows: The SAV. i of NW. | of section 3, town-

ship 2 south, range 2 east, is part of an odd section of

land within the primary limits- of the grant made by the

said Act of July 25th, 1866, and is opposite and coter-

minous with the section of defendant's railroad which

was definitely located on October 29th, 1869, the con-
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strnctioii of wliicli was finally accepted and approved

oil January 20tli, ISTO. At all the times when the said

grant was iiiad',' and railroad definitely located and con-

structed pre-emption de'Claratory statement No. 057, in

the name of N. N. Matlock, for the said land, purporting

to have been fih^l on June 1st, 1859, was on file in the

Vnited States land oflice at Oregon (Mty, Oregon; but

the said land was never pre-empted, in pursuance of

the said filing, or otherwise. Thereafter, on June 18th,

1877, and while the said land remained vacant and un-

appropriated public land, not included by any excep-

tion to the grant of lands made by the said Act of July

25th, 1800, except in so far as, if at all, the existence of

the said declar;itory statement riling affected its status,

the proper officers of the United States issued a patent

conveying the said land to it (this defendant). The de-

fendant denies that the said land did not pass to it (de-

fendant) by the said grant of July 25tli, 1866, because of

the said declaratory statement or any cause; and denies

that the said patent was issued mistakenly, errone-

ously or contrary to the law, or that the said patent is

void. And in this behalf the defendant alleges that the

said land constituted a part and parcel of the lauds

granted by the said Act of July 25th, 1806, and the said

patent was properly and lawfully issued; and the de-

fendant admits that it (defendant) and its grantee^' and

successors in interest, hereinafter mentioned, claim

title to the said land under the said grant and patent.

Par. 21. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-
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division YII of tlio bill of coiiiplnint herein, not ex-

pressly admitted, denied or allep,ed in the next preced-

ing paragraph of this answer, and on that ground

denies that any of such matters and things, a.s set forth

in the bill of complaint are in anywise trne.

Par. 22. Further answering, the defendant alleges

that it (this defendant), on February 2Gth, 1880, sold

and by deed bearing that date couA'eyed the said land

unto John Aldred; that the said sale and purchase were

made in good faith for full value of the said land in

hand paid at the time of sale, Avithout notice to or

knowledge of either this defendant or the said pur-

chaser that the United States had, or claimed to have,

any right, title or interest Vv'hatsoever, in or to the said

land, or any part thereof—and the said John Aldred

was and is a bona tide purchaser of the said land.

Sub. YIII.

Par. 23. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision YIII of the bill of complaint, are

as follows: The SE. I of NE. | and XE. ] of SE. ^ of

section 21, township 4 south, range 2 east, is part of an

odd section of land within the primary limits of the

grant made by the said Act of July 25th, 1860, and is

opposite and coterminous with the section of defend-

ant's railroad which was definitely located on October

29th, 1869 (not on Januaiy 29th, 1870, as alleged in

subdivision YIII of the bill of complaint herein), the

construction of which was finally accepted and approved

on January 29th, 1870. On January 5th, 1870, and after
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defiiiito location of tlie defendant's railroad as afore-

said, homestead No. 1427 was tiled in the United States

hind (vffiee at Oregon City, Oregon, in tlie name of G. J.

Trullinger, for tlie said land; hut the defendant alleges,

on information and beli(^f, that the said Trullinger did

not occupy tlie said land as a homestead settler, or

otherwise, at any time. Thereafter, on June 18th, 1877,

the proper officers of the United States issued a patent

conveying the said laud to it (this defendant). The de-

fendant denies that the said land did not pass to it (de-

fendant) by the said grant of July 25th, 1866, because of

the said homestead tiling, or an}'- cause; and denies that

the said patent was issued mistakenly, erroneously or

contrary to the law, or that the said patent is void.

And in this behalf defendant alleges that the said land

constituted a part and parcel of the lands granted by

the said Act of July 25th, 1866, and the said patent was

properly and lawfully issued; and the defendant admits

that it (defendant) and its grantees and successors in

interest, hereinafter mentioned, claim title to the said

land under the said grant and patent.

Par. 21. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division yill of the bill of complaint herein not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this ausw-er, and on that ground

denies that any of such matters and things, as set forth

in the bill of complaint, are in anywise true.

Par. 25. Further answering, the defendant alleges

that it (this defendant), on February 28th, 1891, sold
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and by dred bearing- that date conveyed the said SE. \

of NE. I unto D. L. Trnlliuger; that the said sale and

pnrcliase Avere made in good faith for full yalue of the

said land in hand paid at the time of sale, without

notice to or knowledge of either this defendant or the

said purchaser that the United States had, or claimed

to haye, any right, title or interest whatsoever, in or

to the said land, or any part thereof—and the said D. L.

Trullinger was and is a bona fide purchaser of the said

land.

Par. 2G. Further answering, the defendant alleges

that it (this defendant), ou August 12th, 1885, sold and

by deed bearing that date conveyed, the said NE. } of

SE, ] unto E. L. Ti'ullinger; tliat the said sale and pur-

chase were made in good faith for full value of the said

land in hand paid at the time of sale, without notice to

<»r knowledge of either this defendant or the said pur-

chaser that the TInited States had, or claimed to have,

any right, title or interest whatsoever, in or to the said

land, or anj' part thereof—and the said E. L. Trullinger

Avas and is a bona fide purchaser of the said land.

Sub. IX.

Par. 27. The defendant admits that Lot 1, in section

7, township 5 south, range 2 east, was covered by a

homestead No. 323, in the name of J. J. Dingman, filed in

the land office of the United States at Oregon City,

(3regon, on September 28th, 180.5; but alleges, on in-

formation and belief, that the said Dingman did not

occupy the said laud as a homestead settler, or other-
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Avise, on July 25tb, 18G0, or at the date its (defendant's)

railroad was definitely located opposite and cotermin-

ous with tlie said land. The defendant denies that the

said land (li<l not pass to it (defendant) by the said grant

of July 25th, 1866, because of the said homestead, or

any cause, an<l denies that the patent, set forth in sub-

division IX of the bill of complaint Avas issued mistak-

enly, erroneously or contrary to the law, or that the

said patent is void. And the defendant alleges that

the said land constituted a part and parcel of the lands

granted by the said Act of July 25th, 186G, aud the said

patent was properly and lawfully issued; and the de-

fendant admits that it (defendant) and its grantees and

successors in interest, hereinafter mentioned, claim title

to the said lands, under the said grant and patent.

Par. 28. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division IX of the bill of complaint herein, not expressly

admitted, denied or alleged in the next preceding para-

graph of this answer, and on that ground denies that

any of such matters and things, as set forth in the bill

of complaint, are in anywise true.

Par. 29. Further answering, the defendant alleges

that it (this defendant), on August 12th, 1885, sold and

by deed bearing that date, conveyed, said land unto

Oscar W. Sturgess; that the said sale aud purchase were

made in good faith, for full value of the said land in

hand paid at the time of the sale, without notice to or

knowdedge of either this defendant or the said pur-

chaser that the United States had, or claimed to have,
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any right, title or interest ^vllatsoe^er, iu or to the said

land, or any part thereof—aud the said Sturgess was

and is a bona fide purchaser of the said land.

Sub. X.

Par. 30. The defendant admits that the SW. I of

section 27, township 1 south, range 3 east, was covered

by homestead No. 7G4, in the name of George W. Duke,

filed in the United States land office at Oregon City,

Oregon, on December 22d, 1860; but alleges, on informa-

tion and belief that the said Duke did not occupy the,

said land as a homestead settler, or otherwise, at the

date its (defendant's) railroad was definitely located op-

posite and coterminous with the said land. The de-

fendant denies that the said land did not pass to it (de-

fendant) by the said grant of July 25th, 18G6, because

of the said homestead, or any cause; and denies that the

patent set forth in subdivision X of the bill of complaint

herein, was issued mistakenly, erroneoush' or contrary

to the law, or that the said patent is void. And in this

behalf the defendant alleges that the said land consti-

tuted a part and parcel of the lands granted by the said

Act of July 25th, 1866, and the said patent was properly

and lawfully issued; and the defendant admits that it

(defendant), and its grantees and successors in interest,

hereinafter mentioned, claim the title to the said laud

under the said grant and patent.

Par. 31. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division X of the bill of complaint herein, not expressly
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admitted, denied or alle<>ed iu the next preceding" para-

graph of this answer, and on that ground denies that

any of such matters and things, as set forth in the bill

of complaint, are in anywise true.

Par. 32. Further answering, the defendant al-

leges that it (this defendant), on August 12th, 1885, sold

and by deed bearing that date conveyed the said land

unto ^lilliam Mellieu; that the said sale and purchase

were made in good faith, for full value of the said land

in hand paid at the time of sale, without notice to or

knowledge of either this defendant or the said pur-

chaser that the United States had, or claimed to have,

any right title or interest whatsoever in or to the said

laud, or any part thereof—^and the said Mellien was and

is a bona fide purchaser of the said land.

Sub. XI.

Par. 33. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision XI of the bill of complaint herein,

are as follows: The SE. | of SE. i of section 35, town-

ship 2 south, range 3 east, is part and parcel of an odd

section of laud within the primary limits of the grant

made by the said Act of July 25th, 1866, and is opposite

and coterminous with the section of defendant's rail-

road which was definitely located on October 29th, 1869,

the construction of which was finally accepted and ap-

proved on January 29th, 1870. At all times when the

said grant was made and railroad definitely located and

constructed pre-emption declaratory statement No. 562,
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ill the name of one S. Fieklhainmer, for the said laud,

purporting to have been filed on May 24th, 1S59, was

on file in the United States land oHfice at Oreiion City,

Oregon; but the said lot was never pre-empted in pur-

suance to the said filing, or otherwise. Thereafter, on

May 9th. 1S71, and while the said lot remained vacant

and unappropriated public land not included by any

exception to the grant of lands made by the said Act

of July, 1866, except in so far as, if at all, the existence

of the said declaratory statement filing affected its

status, the proper officers of the United States issued a

patent conveying the said land to it (this defendant).

And the defendant denies that the said land did not pass

to it (defendant) by the said grant of July 25th, 1S66.

because of the said declaratory statement, or any cause;

and denies tl.at the sai<l patent was issued mistakenly,

erroneously, or contrary To the law. ov That the said

patent is void. And in This behalf the defendanT al-

leges that the said land ronstituted a part and parcel of

the lands granted by the said Ait of July 25th, 1866,

and the said patent was pro])erly and hiwfully issued;

and the defendant admits That iT (defendant) and its

grantees and successors in interest, hereinafter men-

tioned, claim title to the said land, under the said grant

and i)atent.

Par. 34. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division XI of the bill of complaint herein, not expressly

admitted, denied or alleged in the next preceding para-

graph of this answer, and on that ground denies that
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any of such matters and tliing-s, as set forth in the bill

of complaint are in any wise true.

Par. 35. Tlie defendant alleges that it (this defend-

ant), on August ITtli, 187(), sol<l and by deed bearing

that date conveyed, tlie said land unto Ludwig Dane;

that the said sale and purchase were made in good faith,

for full value of the said land in hand paid at tlie time

of sale, without notice to oi* knowledge of either this

defendant or tlie said purchaser that the United States

had, or claiin«Ml to have, any right, title or interest what-

soever in or to the said land, or any part thereof—and

that the said Dane was and is a bona Me purchaser of

the said land.
'

, !

Sub. XII.

Par. 3(). The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision XII of the bill of c(mii)laint herein,

are as follows: The X\V. ^, of section 19, township 2

south, range 2 west, is part of an odd section of land

within the primary limits of the grant made by the said

Act of July 25th, 1866, and is opposite and coterminous

with the section of defendant's railroad which was

definitely located on October 29th, 1869, the construc-

tion of which was finally accepted and approved on

January 29th, 1870. On January 19th, 1870, subsequent

to definite location of the coterminous section of de-

fendant's railroad as aforesaid, homestead No. 1450 w^as

filed in the United States land office at Oregon City,

Oregon, in the name of one Lorenz P. Heaton; but

defendant alleges, on information and belief, that the
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said HeatoD did uot occupy the said laud as a liouie-

stead settler, or otherwise, at any time. The defendant

denies that the said land did not pass to it (defendant)

by the said grant of July 25th, 1866, because of the said

homestead, or any cause; and denies that the patent,

set forth in subdivision XII of the bill of complaint

herein was issued mistakenly, erroneously, or contrary

to law or that said patent is void. And the defendant

alleges that the said laud constituted a part and parcel

of the lands granted by tlie said Act of July 25th, 1866,

and the said patent was properly and lawfully issued;

and the defendant admits that it (defendant) and its

grantees and successors in interest, hereinafter men-

tioned, claim title to the said land under the said grant

and patent.

Par. 37. The defendant has no knowledge nor in-

formation as to the matters and thing's set forth in sub-

division XII of the bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer, and on that ground de-

nies that any of such matters and things, as set fortli

in tlie bill of complaint, are in any wise true.

Par. 38. Further answering, the defendant alleges

that it (this defendant), on August 15th, 1885, sold and

by deed bearing that date conveyed, the E. | of XW. ^

of the said section 19 unto the Oswego Iron Works, a cor-

poration of Oregon; that the said sale and purchase

were made in good faith, for full value of the said land,

in hand paid at the time of sale, without notice to or

knowledge of either this defendant or the said purchaser
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that the United States had, or claimed to ha.ve, any

rjo-ht, title or interest whatsoever in or to the said land,

or any part thereof—and the said corporation was and

is a bona fide purchaser of the said laud.

Par. 39. Further answering, the defendant alleges

that it (this defendant), on June 16th, 1883, under credit

contract payable in ten annual installments, sold unto

Theodore H. Laniniers the W. h of NW. | of the said

section 19; that all tlie payments provided for in the

said contract were duly made, and on February 6th,

1899, this defendant issued its deed conveying the said

land unto E. L. McOormick, assignee of the said Theo-

dore H. Lammers. That tlie said sales and purchases

were made in good faith for full value of the said land

at the time of the sales, without notice to or knowledge

of this defendant or either of the said purchasers that

the United States had, or claimed to have, any right,

title or interest whatsoever, in or to the said land, or

any part thereof—and each of the said purchasers was

and is a bona fide purchaser.

Sub. XIII.

Par. 40. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision XIII of the bill of complaint herein,

are as follows: The W. | of SW. i of section 35, town-

ship 9 south, range 3 west, is part of an odd section of

land within the primary limits of the grant made by

the said Act of July 25th, 1866, and is opposite and co-

terminous with the section of defendant's railroad
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Avbich was defimtel}' located on October 29tli, 1869, the

construction of M'bich was finally accepted and ap-

proved on January 29th, 1870. At all the times when

the said railroad was definitely located and constructed,

pre-emption declaratory statement Xo. 1967, in the

name of one G. W. Hail, for the said land, purporting

to have been filed on May 23d, 1867, was on file in the

United States Land office at Oregon city, Oregon; but

the said land was never pre-empted in pursuance of the

said filing, or otherwise. Thereafter, on July 12th,

1871, and while the said land remained vacant and un-

appropriated public lands, not included by any excep-

tion to the gTant of lands made by the said Act of July

25th, 1866, except in so far as, if at all, the existence

of the said declaratory statement filing affected its

status, the proper officers of the United States issued

a patent conveying the said land to it (this defendant).

The defendant denies that the said land did not pass

to it (defendant) by the said grant of July 2'5th, 1866,

because of the said declaratory statement, or any cause;

and denies that the said patent was issued mistakenly,

erroneously or contrary to the law, or that the said

patent is void. And in this behalf defendant alleges

that said land constituted a part and parcel of the lands

granted by the said Act of July 25th, 1866, and the said

patent was properly and lawfully issued; and the de-

fendant admits that it (defendant) and its grantees and

successors in interest, hereinafter mentioned, claim title

to the said land under the said grant and patent.

Par. 41. The defendant has no knowledge nor iufor-
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mation as to tho matters and things sot forth in snb-

division XIII of the bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer, and on that ground de-

nies that any of such matters and things, as set forth

in the bill of complaint, are in anywise true.

Par. 42. Further answering, the defendant alleges

that it (this defendant), on June 18th, 1894, sold and

by deed bearing that date conveyed, the said land unto

James W. Fiddler; that the said sale and purchase were

made in good faith, for the full value of the said land

in hand paid at the time of sale, without notice to or

knowledge of either this defendant or the said purchaser

that the United States had, or claimed to have, any

right, title or interest whatsoever, in or to the said

land, or any i)art thereof—^and the said Fiddler was

and is a bona fide purchaser of the said land.

Sub. XIV.

Par. 43. The defendant admits that the N. | of SW.

^ of section 9, township 18 south, range 5 west, was

covered by donation notification No. 5877, in the name

of J. W. Dougherty, filed in the proper land oflSce of

the United States prior to July 25th, 1866; but alleges,

on information and belief, that the said J. W. Dough-

erty abandoned the said laud without having paid for it

or resided thereon four years, nor was he residing there-

on on July 25th, 1866, nor at the date this defendant's

railroad was definitely located opposite and coterminous

with the said land. The defendant denies that the said

land did not pass to it (defendant) by the said gTant of
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July 25th, 1866, ibecause of the said notification, or any

cause; and denies that the patent set forth in subdiv-

ision XIV of the bill of complaint herein, was issued mis-

takenly, erroneously, or contrary to the law, or that the

said patent is yoid. But the defendant alleges that the

said land constituted a part and parcel of the lands

granted by the said act of July 25th, 1866, and the said

patent was properly and lawfully issued; and the de-

fendant admits that it (defendant) and its grantees and

successors in interest, hereinafter mentioned, claim title

to the said land under the said grant and patent.

Par. 44. The defendant has no knowledge or infor-

mation as to the matters and things set forth in sub-

division XIV of the bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer; and on that ground denies

that, any of such matters and things, as set forth in the

bill of complaint, are in anywise true.

Par. 45. Further answering, the defendant alleges

that it (this defendant), on September 4th, 1889, sold by

credit contract payable in ten annual installments, the

said land unto Gust Petzold, all of which payments were

duly made, and on Xoyember 27th, 1899, this defendant

conveyed the said land by deed unto the said contract

purchaser; that the said sale and purchase were made

in good faith, for full value of said laud at the time of

sale, without notice to or knowledge of either this de-

fendant or, the said purchaser that the United States

had, or claimed to have, any right, title or interest what-

soever, in or to the said laud or any part thereof—and
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the said purchaser was and is a bona fide purchaser of

the said 'land.

Sub. XV.

Par. 4G. The defendant admits that the NE. ^ of NE.

i, W. ^ of ,NE. i, and W. ^ of section 5, township 23

south; range 5 west, was covered by donation notifica-

tion No. 3704, in the name of James C. Clark, filed in the

proper land office of the United States prior to July 25th,

186G; but alleges, on information and belief, that the

said James C. Clark abandoned the said land without

having paid for it or resided thereon for four years, nor

was he residing thereon on July 25th, 1866, nor at the

date this defendant's railroad was definitely located op-

posite and coterminous with the said land. The de-

fendant denies that the said land did not pass to it (de-

fendant) by the said grant of July 25th, 1866, because

of the said notification or any cause; and denies that the

patent set forth in subdivision XV of the bill of com-

plaint herein was issued mistakenly, erroneously, or

contrary to the law, or that the said patent is void. But

the defendant alleges that the said land constituted a

part and parcel of the lands gTanted by the said act of

July 25th 1866, and the said patent was properly and

lawfully isued; and the defendant admits that it (de-

fendant) and its grantees and successors in interest,

hereinafter mentioned, claim title to the said land under

the said grant and patent.

Par. 17. The defendant has no knowledge nor inform-

ation as to the matters and things set forth in subdiv-

ision XV of the bill of complaint herein, not expressly
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admitted, denied or alleged in the next preceding para-

graph of this answer, and on that ground denies that

any of such matters and things, as set forth in the bill

of complaint, are in any wise true.

Par. 48. Further answering, the defendant alleges

that it (tliis defendant), on May 23d, 1887, sold the credit

contract payable in ten annual installments the SAV. \

of NE, ^ of the said land unto F. M. Andrews, all of

which installments were duly paid, and on October 3d,

1898; this defendant conveyed the said land by deed

unto the said contract purchaser; that the said sale and

purchase were made in good faith, for full value of the

said land at the time of sale, without notice to or knowl-

edge of either this defendant or the said purchaser that

the United States had, or claimed to have, any right,

title, or interest whatsoever in or to the said Ir.nd or

any part thereof—and the said purchaser was and is a

bona fide purchaser of the said land.

Sub. XYI.

Par. 49. The defendant admits that the SW. I of NE.

\ and W. \ of SE. | of section 3 township 10, south,

range 6 west, was covered by homestead No 1047 in the

name of T. O. Bevens, filed in the United States land

office at Oregon City, Oregon, on May 9; 1868; but al-

leges, on information and belief; that the said Bevens

did not occupy the said land as a homestead settler, or

otherwise, at the date its (defendant's) railroad was def-

initely located opposite and coterminous with the said

land. That defendant denies that the said land did not



f.s'. ('nifcd ^^lah'.s of America. 69

pass to it (defeiulant) by the said grant of July 25th,

1866, bccanso of the said liomestead, or any cause; and

denies that the patent set forth in subdivision XVI of

the bill of complaint herein was issued mistakenly, er-

roueouKly, or contrary to the law, or that the said patent

is void. And in this bt lialf the defendant alleges that the

said land constituted a part and parcel of the lands

granted by the said act of July 25th, 1866, and the said

patent was properly and lawfully issued; and the de-

fendant admits that it (defendant) and its grantees and

successors in interest hereinafter mentioned, claim title

to the said land under the said grant and patent.

Par. 50. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division XYI of the bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preceding

paragraph of this answer, and on that ground denies

that any of such matters and things, as set forth in the

bill of complaint, are in any wise true.

Par. 51. Further answering, the defendant alleges

that it (this defendant), on February 28th, 1891, sold and

by deed bearing that date conve3^ed the SW ^ of NE. ^

and NW. ^ of SE. ^ of the said land unto Thomas O.

Bevens; tliat the said sale and purchase were made in

good faith, for full value of the said land in hand paid

at the time of sale, without notice to or knowledge of

either this defendant or the said purchaser that the

United States had, or claimed to have, any right, title

or interest whatsoever, in or to the said land, or any
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part tliereof, and the said purchaser was and is a bona

fide purchaser of the said land.

Par. 52. Further answering, the defendant alleges

that it (this defendant), on February 18th, 1891, sold

and by deed bearing that date conveyed the SW. ^

of SE. ^ of the said laud unto Thomas O. Bevens; that

the said sale and purchase were made in good faith, for

full value of the said land in hand paid at the time of

sale, without notice to or knowledge of either this de-

fendant or the said purchaser that the United States

had, or claimed to have, any right, title or interest what-

soever, in or to the said land, or any part thereof—and

the said purchaser was and is a bona fide purchaser of

the said land.

Sub. XYII.

Par. 53. The defendant alleges that the true facts and

particulars respecting the matters and things set forth

in subdivision XVII of the bill of complaint herein, are

as follows: Lot 8, of section 15, township 23 south, range

7 west, is part of an odd section of land within the prim-

ary limits of the grant made by the said act July 25th,

1866, and is opposite and coterminous with the section

of defendant's railroad which was definitely located on

March 26th, 1870. On March 26th, 1870, pre-emption

declaratory statement No. 1238, in the name of William

A. Miers, ior the said lot, purporting to have been filed

on September 15th, 1868, was on file in the United

States land office at Oregon City, Oregon; but the said

lot Avas never pre-empted, in pursuance of the said fil-

ing, or otherwise. Thereafter, on December 3d, 18M,
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and while the said lot remained vacant and unappro-

priated public land, not included by any exception to

the orant of lands made bv the said Act of July 25tli,

1866, except in so far as, if at all, the existence of the

said declaratory statement filiuo- affected its status, the

proper officers of the United States issued a patent con-

veying the said lot to it (this defendant). The defend-

ant denies that said lot did not pass to it (defendant)

by the said grant of July 25th, 1866, because of the said

declaratory statement, or any cause; and denies that

the said patent was issued mistakenly, erroneously, or

contrary to the law, or that the said patent is void. And

in this behalf defendant alleges that the said lot con-

stituted a ])art and parcel of the lands granted by the

said Act of July 25th, 1866, and the said patent was

properly and lawfully issued; and the defendant admits

that it (defendant) and its grantees and successors in

interest, hereinafter mentioned, claim title to the said

land under the said grant and patent.

Par. 53. Tlie defendant has no knowledge nor infor-

mation as to the matters and things set forth in sub-

division XVII of tlie bill of complaint herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragraph of this answer, and on that ground denies

that any of such matters and things, as set forth in the

bill of complaint, are in anj'Avise true.

Sub. XVIII.

Par. 54. The defendant alleges that, including all

the lands described in the bill of complaint herein, it
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(defendant) lias not roceiyed the full quantity of land

provided in the gTant made by the said Act of July 25th,

18G6.

Sub. XIX.

Par. 55. The defendant denies that on June 24th,

1900, or at any other time, the Commissioner of the Gen-

eral Land Office (except as hereinafter admitted) made

demand on this defendant, by letter addressed to Will-

iam H. Mills, or otherwise, for reconveyance of the lands

described in the bill of complaint, or any part or por-

tion thereof; but the defendant admits that by letter

dated September 12th, 190O, addressed to the said Will-

iam H. Mills, the Commissioner did command reconvey-

ance of the follov.inp:, but no other, lands described in

the bill of complaint herein, to wit: XE. j of XE. ^ of

section 11, township 39 south, range 2 east; W. |- of SE.

I of section 9, township 5 south, range 1 east; W. \ of

SE. \ of section 13, township 6 south, range 1 east; X.

I of XE. I and W. \ of section 5, township 23 south,

range 5 west; lot 8 of section 15, township 23 south,

range 7 west.

Sub. XX.

Par. 5G. The defendant admits that it claims to have

sold to bona fide purchasers some of the lands described

in the bill of complaint herein, but denies that the value

of the lands described in the bill of complaint is |2.50

per acre, or any sum in excess of |1.25 per acre.

Sub. XXI.

Par. 57. Tlie defendant denies that the complainant

is entitled to recover from it (defendant) the sum of



vs. Viiitcd ^^latffi of Aincrira. 73

|2.50 per aero, or any other sum, for any lands described

in the bill of complaint and sold by it (defendant) to

bona hde purchasers; and the defendant alleges, upon

information and belief, that this court has no jurisdic-

tion of any demand for judgment in money, sought to

be made by the bill of complaint herein.

Sub. XXII.

Par. 58. The defendant denies that there is any com-

plexity in or of matters to be inquired into herein; and

denies that on account of the complexity of the matters

to be inquired into, or on au}^ account, complainant is

remediless according to rules of the common law; and

denies that for such reasons, on such account, and for,

or for, the purpose of avoiding a multiplicity of suits,

the complainant brought this suit in this court. And

in this behalf the defendant alleges, on information and

belief, that this court has no jurisdiction of any mat-

ters and things set forth in the bill of complaint, ex-

cept in so far as such matters and things relate to the

cancellation of patents for lauds which have not been

sold by this defendant to bona fide purchasers; and as

to all other matters and things set forth in the bill of

complaint, in so far as, if at all, they state or make out

any cause or causes of action, the complainant has a

complete, speedy and adequate remedy by a single ac-

tion at law.

1 Sub. XXIII.

Par. 59. And the defendant denies all and all man-

ner of matter, cause, or thing in the complainant's said
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bill contained, material, or necessary for it to make

answer to, and not herein well and suflSeiently an-

swered, confessed, traversed, and avoided, or denied, is

true to the knowledge or belief of the defendant. All

of which matters and things this defendant is read}^ and

willing to aver, maintain, and prove, as this Honorable

Court may direct; and the defendant prays to be hence

dismissed, with its reasonable costs and charges in this

behalf most wrongfully sustained.

WM. D. FEXTON and

WM. SIXGEK, Jr.,

Attorneys for the Defendant.

WM. F. HERKIN,

Counsel for the Defendant.

District of Oregon, "^
1

Iss. I

Multnomah County. J

Geo. H. Andrews makes solemn oath and says: I am

Secretary of the Oregon and California liailroad Com-

pany, the defendant named in tbe foregoing answer.

I have read the foregoing answer and know tlie con-

tents thereof, and the same is true of my knowledge,

except as to the matters and things therein stated on

information and belief, and as to such matters I verily

believe the answer to be true.

GEO. IT. ANDREWS.

Subscribed and sworn to before me on August 5tb,

1901.

[Seal] R. A. LETTER,

Notary Public for Oregon.
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State of Orojion, "^

roiinty of Mnltiioiuali.
J

Due service of the within answer is hereby accepted in

Multnomah County, Oregon, this 5th day of August,

1901, by receivino- a copy thereof duly certified to as

sucli by Wni. I). F(Mit()u of attorneys for defendant.

JOHN II. HALL,

Attorney for Complainant.

Filed August 5tli, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 8th day of Augu&t, 1901,

there was duly filed in said court, a replication, in

words and figures as follows, to wit:

In the Circuit Court of the United States, for the District of

Oregon.

IN EQUITY.

UNITED STATES, \

Plaintiff,
j

vs.

No. 2657.
I

THE OREGON AND CALIFORNIA!

RAILROAD COMPANY, I

Defendant. /

Replication.

Replication of John H. Hall, District Attorney for

the United States for the District of Oregon, who prose-
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cutes for the said United States in this behalf to the

answer of defendant.

This replicant, for the said United States, savinj; and

reserving all advantages of exception to the said an-

swer, for replication thereunto says, that he for the said

United States will aver and prove his said bill to be

true, certain, and sufficient in law to be answered unto,

and that the said answer is uncertain, untrue, and in-

sufficient to be relied unto by this replicant. Without

this, that any other matter or thing whatsoever in the

said answer contained, material or effectual in the law

to be replied unto, confessed and avoided, traversed,

or denied, is true. All which matters and things this

replicant for the said United States, is and vrill be ready

to aver and i)rove, and this Honorable Court shall direct;

and for the said United States he prays as in and by

his said bill he has already prayed.

JOHN H. HALL,

United States Attorney.

Filed August 8th, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on tlio 13tli day of June, 1902,

there wasi duly filed in said court, a stipulation of

facts, in words and figures as follows, to wit:

Viiitcd States Circuit Court, District of Orcf/on.

UNITED STATES OF AMEIUOA,
Complainant,

vs.

,
Case No. 2057.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Stipulation of Facts.

It is stipulated and agreed as follows:

Item 1, Tlie Act of Congress approved July 25th,

18G(>, entitled ""An Act gTanting lands to aid in the con-

struction of a railroad and telegraph line from the

Central Pacific Railroad in California, to Portland, in

Oregon," as printed in volume 14 of the United States

Statutes at Large, on pages 239 and following", is ad-

mitted in evidence.

Item 2. The Oregon Central Railroad Company is a

corporation duly incorporated and organized on April

22d, 1867, by and in virtue of the laws of the State of

Oregon.

Item 3. That the legislature of the State of Oregon,

by its Joint Resolution adopted October 20th, 1868,

duly designated the said Oregon Central Railroad Com-
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amended Hue of railroad extended from {Station 1154: iu

section 28, township 29 south, range 5 west, tO' Station

1320+50 in section 6, township 30 south, range 5 west;

on April G, 1882, the defendant filed in the office of the

Secretary of the Interior, and the Secretaiy of the In-

terior on April 8tli, 1882, duly accepted and approved,

a map of the definite location and survey of the fourth

section of the railroad in Oregon provided for by the

said Act of July 25th, 1866, which section of railroad

extended from the said Station 1320+50 in section 6,

township 30 south, range 5 west, to Station 2376+50 in

township 31 south, range 7 we«t; on August 24th, 1882,

the defendant filed in the office of the Secretary of the

Interior, and the Secretary of the Interior on Septem-

ber 7th, 1882, duly accepted and approved, a map of the

definite location and survey of the fifth section of the

railroad in Oregon provided for by the said Act of July

25th, 1866, which section of railroad extended from the

said Station 2376+50 in township 31 south, range 7

west, to the north line of section 33, township 34 south,

range 6 west; on June 6th, 1883, the defendant filed in

the office of the Secretaiy of the Interior, and the Secre-

tary of the Interior on that day duly accepted and ap-

proved, a map of the definite location and survey of the

sixth section of the railroad in Oregon provided for by

the sa"d Act of July 25th, 1866, which section of rail-

road extended from the said north line of section

33, township 34 south, range 6 west, to the east

line of section 21, township 36 south, range 3 west;

on July 3d, 1883, the defendant filed in the office of the
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Secretary of the Interior, and the Secretary of the

Interior on Jnly Gth, 1883 fUily accepted and ap-

proved, a map of the definite location and survey

of the seventh section of the railroad in Oregon pro-

vided for by the said Act of Jnly 25th, 1866, which sec-

tion of railroad extended from the said east line of sec-

tion 21, townsliip 36 south, range 3 west, to the south

line of section 32 township 37 south, range 1 west; on

September 4th, 1883, the defendant filed in the office of

the Secretary of the Interior, and the Secretar^^ of the

Interior on that day duly accepted and approved, a map

of the definite location and survey of the eighth section

of the railroad in Oregon provided for by the said Act

of July 25th, 1866, which section of railroad extended

from the south line of section 32, township 37 south,

range 1 west, to the east line of section 25, township 39

south, range 1 west; on August 1st, 1883, the defendant

filed in the office of the Secretary of the Interior, and

the Secretary of the Interior on that day duly accepted

and approved, a map of the definite location and sur-

vey of the ninth section of the railroad in Oregon pro-

vided for by the said Act of July 25th, 1866, which sec-

tion of railroad extended from the said point on the

east line of section 25, township 39 south, range 1 east,

to the north line of section 30, township 40 south, range

2 east; and on August 18th, 1884, the defendant filed in

the office of the Secretary of the Interior, and the Secre-

tary of the Interior on that day duly accepted and ap-

proved, a map of the definite location and survey of the

tenth section of the railroad in Oregon provided for by
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proved on February 28th, 1871; third twenty miles and

fourth twenty miles, report made on December 10th,

1870, accepted and approved on February 28th, 1871;

fifth twenty miles, report made on August 11th, 1871,

accepted and approved on March 11th, 1872; sixth

twenty miles, report made on January 13th, 1872, ac-

cepted and approved on March 11th, 1872; seventh,

eighth and ninth sections including the last seventy-

eight miles of the said railroad from Portland to Rose-

burg, report made on July 10th, 1878, accepted and ap-

proved July 11th, 1878; from Roseburg to the south

boundary line of Oregon, in several sections, reports

made and approved as the railroad was completed and

examined in sections, during the years 1878 to 1889.

Item 11. Lot 1 of section 15, township 3 south, range

1 east, is part of an odd section of unoffered land within

the primary limits of the gTant made by the said Act of

July 25th, 1866, and is opposite and coterminous with

that section of the defendant's railroad the map of def-

inite location and survey of which was filed with the

Secretary' of the Interior on October 29th, 1869, and ap-

proved by the Secretary of the Interior on January 29th,

1870.

(a) On May 16th, 1857, one R. Ogle filed his pre-emp-

tion declaratory statement No. 131, in the proper land

office of the United States, for the said lot; which dec-

laratory statement was on file and of record, uncan-

celed, in the said land office, at the times the map re-

ferred to in the next preceding paragraph hereof was

filed and approved; but final proof or payment was
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uever tendered nor made under or in pursuance of the

said filing.

(b) On May 9tli, 1871, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said lot to the defendant as part and por-

tion of the lands gi-anted by the said Act of July 25th,

1866; which patent was duly and properly issued unless

the pre-emption declaratory statement of R. Ogle, here-

inbefore set forth, excepted the said lot from the lands

granted by the said Act of July 25th, 1866.

(c) On March 28th, 1874, the defendant sold, and by

deed bearing that date conveyed, the said lot unto the

Euroi^eau and Oregon Land Company, a corporation of

Oregon; which sale and purchase were made in good

faith, for full value of the said lot at the time of sale,

without notice to the said purchaser other than such

presumptive notice as is given by the law of the exist-

ence of the said pre-emption declaratory statement.

Item 12. The W. ^ of SE. ^ of section 9, township 5

south, range 1 east, is part of an odd section of land

within the primary limits of the grant made by the said

Act of July 25th, 1866, and is opposite and coterminous

with that section of the defendant's railroad the map of

definite location and survey of which was filed with the

Secretary of the Interior on October 29th, 1869, and ap-

proved by the Secretary of the Interior on January 29tli,

1870.

(a) On September 12th, 1867, one John E. Perdue

filed his homestead claim Xo. 907, in the proper land

office of the United States, for the tract of land de-
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scribed in the nex:t preceding paragraph hereof; whicli

homestead claim was on file and of record, uncanceled,

in the said land ofHce, at the times the map of definite

location referred to in the next preceding paragraph

hereof was filed and approved; but final proof or pay-

ment was never tendered or made, under or in pur-

suance of the said filing.

(b) On June 18th, 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said land as part and portion of the lands

granted by the said Act of July 25th, 1806; which patent

was duly and properly issued unless the homestead

filing of John E. Perdue, hereinbefore set forth, ex-

cepted the said land from the lands granted by the said

Act of July 25th, 1860.

(c) On August 11th, 1900, the defendant made and

entered into contract Xo. 5817 with one S. O. Owen, for

the credit sale of said land to him; upon which contract

S50 was paid on account of the purchase price at the

time, and the balance of ])urchase price, with interest,

was agreed to be paid ten years from the date of con-

tract, and the said contract is still in full force and ef-

fect. The said contract purchase was made in good

faith, for a consideration price paid and agreed to be

paid equal to the full value of the land at tlie time of

sale, Avithout notice to the said purchaser other than

such presTimptive notice as is given by the law of the

existence of the said homestead filing.

Item 13. The W. i of SE. ^ of section 13. township

south, range 1 east is a part of an odd section of un-
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offered land within the prinijiry limits of the grant made

by the said Act of Jnly 2r)th, 186(), and is opposite and

coterminous with tliat section of the defendant's rail-

road the mai> of (h'tinitc ItM-ation and survey of which

was filed with the Secretary of the Interior on October

20tli, ISGO, and approved by the Secretary of the Inter-

ior on January 29th, 1870.

(a) On September 11th, 1858, one I. V. Willis filed

his pre-emption declaratory statement No. 431 in the

proper land office of the United States, for the land de-

scribed in the next preceding paragraph hereof; which

declaratory statement was on file and of record, uncan-

celed, in the said lan<l office, at the time the map re-

ferred to in the next preceding paragraph hereof was

filed and a])proved; but final proof or payment was

never tendered nor made, under or in pursuance of the

said filing.

(b) On June 18th. 1877, the proper officers of the

United States issued a patent, in due form, purportinig

to convey the said laud to the defendant asi part and

portion of the lands granted by the said Act of July

25th, 1806; which patent was duly and properly issued

unless the pre-emption declarator}^ statement of I. V.

Willis, hereinbefore set forth, excepted the said land

from the lands granted by the said Act of July 25th,

1866.

Item 14. The SW. i of NW. \ of section 3, township

2 south, range 2 east, is part of an odd section of unof-

fered land within the primary limits of the grant made

by the said Act of July 25th, 1866, and is opposite and
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coterminous with that seetiou of the defeudant's rail-

road the map of definite location and survey of which

was filed with tlie Secretary of the Interior on October

29th, 1869, and approved by the Secretary of the In-

terior on January 29th, 1870.

(a) On June 1st, 1859, one X. X. Matlock filed his

pre-emption declaratory statement No. 657, in the

proper land office of the United States, for the land de-

scribed in the next preceding para.grai)h hereof; which

declaratory statement was on file and of record, uncan-

celed, in th.e said land office, at the times the map re-

ferred to in the next preceding paragraph hereof was

filed and approved; but final proof or payment was'

never tenderd nor made under or in pursuance of the

said filing.

(b) On June 18th, 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said lot to the defendant as part and

portion of the lands granted by the said Act of July 25th,

1866; which patent was duly and properly issued unless

the pre-emption declaratory statement of N. N. Mat-

lock, hereinbefore set forth, excepted the said lands

granted by the said Act of July 25th, 1866.

(c) On February 26th, 1880, the defendant sold, and

by deed bearing that date conveyed, the said land unto

John Aldred; wliicli sale and purchase were made in

good faith for full value of the said land at the time of

sale, without notice to the said purchaser other than

such presumptive notice as is given by the law of the

existence of the said pre-emption declaratory- statement.
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Item ir,. Tlie SE. ] of NE. -] and NE. j of SE. 1 of

section 21, toAvusliij) 4 south, range 2 east, are parts' of

an odd section of land within the primary limits of the

urant made bv the said Act of July 25th, 186G, and are

opposite and coterminous with that section of the de-

fendant's railroad the map of definite location and sur-

vey of Avhich Avas filed with the Secretary of the Interior

on October 29th, 1869, and approved by the Secretary

of the Interior on January 29th, 1870.

(a) On January 5th, 1870, one G. J. Trullinger filed

his homestead claim No. 1427, in the proper land office

of the United States, for the lands described in the

next preceding- paragraph hereof; which homestead

claim was on file and of record uncanceled, at the times

the map referred to it in the next preceding paragTaph

hereof was filed and approved; but final proof or pay-

ment was never tendered nor made, under or in pur-

suance of the said filing.

(b) On June 18th, 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said lauds to the defendant as part and

portion of the lands gTanted by the said Act of July

25th, 1800; Avhich patent was duly and properly issued

unless the homestead claim of G. J. Trullinger, herein-

before set forth, excepted the said land from the lands

granted by the said Act of July 25th, 1866,

(c) On February 28th, 1891, the defendant sold, and

by deed bearing that date conveyed, the said SE. ^ of

NE. ^ unto D. L. Trullinger; which sale and purchase

were made in good faith, for full value of the said land
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at the time of sale without uotice to the said purchaser

other than such presumptive notice as is given by the

law of the existence of the said homestead claim.

(d) On August 12th 1885, the defendant sold, and by

deed bearing that date conveyed, the s^id XE. ^ of SE.

:} unto E. L. Trullinger; ^^llich sale and purchase were

made in good faith, for full value of the said land at

the time of sale, without notice to the said purchaser

other than such presumptive notice as is given by the

law of the existence of the said homestead claim.

Item 10. Lot 1 of section 7, township 5 south, range

2 east, is part of an odd section of land within the prim-

ary limits of the grant made by the said Act of July

2r)th, 18GG, and is opposite and coterminous with that

section of the defendant's railroad the map of definite

location and survey of which was filed with the Secre-

tary of the Interior on October 29th, 1869, and approved

by the Secretary of the Interior on Januarj^ 29th, 1870.

(a) On September 28th, 1865, one J. J. Dingman

filed his homestead claim No. 323 in the proper land

office of the United States, for the said lot; which home-

stead claim was on file and of record, uncanceled, in the

said land office, at the time the map referred to in the

next preceding paragraph hereof was filed and ap-

proved; but final proof or payment was never tendered

nor made, under or in pursuance of the said filing.

(b) On July 12th, 1871, the proper officers of the

United States issued a patent, in due form, purporting'

to convey the said lot to the defendant as part and por-

tion of the lands granted by the said Act of July 25th,
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ISdd; which patent was duly and properly issued unless

The homestead filinj; of J. J. Diugman, hereinbefore set

forth, excepted the said lot from the lauds granted by

the said Act of July 25th, ISGG.

(e) On August 12th, 1885, the defendant sold, and

by deed bearing that date conveyed, the said lot unto

Oscar W. Sturgess; which sale and purchase were made

in good faith, for full value of the said lot at the time

of sale without notice to the said purchaser other than

such presumptive notice as is given by the law of the

existence of the said homestead filing.

Item IT. The SW. | of section 27, township 1 south,

range 3 east, is part of an odd section of land, within

the primary limits of the grant made by the said Act

of July 25th, 1866, and coterminous with that section

of the defendant's railroad the map of definite location

and survey of which was filed with the Secretary of the

Interior on October 29th, 1869, and approved by the

Secretary of the Interior on January 29th, 1870.

(a) On December 22d, 1866, one George W. Dukes

filed his homestead claim No. 761, in the proper land

office of the United States, for the said land; which

homestead claim was on file and of record, uncanceled,

in the said land office at the times the map referred toi

in the next preceding paragTaph hereof was filed and ap-

proved; but final proof or payment was never tendered

or made, under or in pursuance of the said filing.

(b) On June 18th, 1877, the proper officers of the

United States issued a patent in due form, purporting;

to convey the said land to the defendant as part and
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portion of the lands granted by the said Act of July

25th, 1800; which patent was duly and properly issued

unless the homestead claim of the said George W.

Dukes, hereinbefore set forth, excepted the said land

from the lands granted by the said Act of July 25th,

1806.

(c) On August 12th, 1885, the defendant sold, and

by deed bearing that date conveyed, the said land unto

William Mellien; which sale and purchase were made in

good faith, for full value of the said land at the time of

sale, without notice to the said purchaser other than

such presumptive notice as is given by the law of the

existence of the said homestead filing.

Item 18. The SE. \ of SE. ] of section 35, township

2 south, range 3 east, is part of an odd section of un-

offered land witiiin tlie primary limits of the grant

made by the said Act of July 25th, 1800, and is opposite

and coterminous with that section of the defendant's

railroad the map of definite location and survey of

Avhich was filed with the Secretary of the Interior on

October 29th, 1809, and approved by the Secretary of

the Interior on January 29th, 1870.

(a) On May 29th, 1859, one S. Fieldhammer filed his

pre-emption declaratory statement Xo. 502, in the

proper land office of the United States, for the said

land, which declaratory statement was on file and of

record, uncanceled, in the sai<l land office at the times

the map referred to in the next preceding paragraph

hereof was filed and approved; but final proof or pay-
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ment was never tendered nor made, under or in pur-

suance of the said fllinj;'.

(b) On May 9tb, 1871, the proper officers- of the

United States issued a patent, in due form, purporting

to convey the said lands to tlie defendant as part and

portion of the lands granted by the said Act of July

25th, 1866; which patent was duly and properly issued

unless the pre-emption declaratory statement of S.

Fieldhammer, hereinbefore set forth, excepted the said

land from the lands granted by the said Act of July

25th, 1866.

(c) On August 17th, 1876, the defendant sold, and by

deed bearing that date conveyed, the said land unto

Ludwig Dane; which sale and purchase were made in

good faith for full value of the said land at the time of

sale, without notice to the said purchaser other than

such presumptive notice as is given by the law of the

existence of the said pre-emption declaratory statement.

Item 19. The NW. | of section 19, township 2 south,

range 2 west, is part of an odd section of land within

the primary limits of the grant made by the said Act of

July 25th, 1866, and is opposite and coterminous with

that section of the defendant's railroad the map of def-

inite location and survey of which was filed with the

Secretary of the Interior on October 29th, 1869, and

approved by the Secretary of the Interior on January

29th, 1870.

(a) On January 19th, 1870, one Lorenzo P. Heaton

filed his homestead claim No. 1450, in the proper land

office of the United States, for the said land; which
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homestead claim was on file ami of record, imcauceled,

ill the said land office, at the times the map referred to

in the next preceding paragraph hereof wan filed and ap-

proved; but final proof or payment was never tendered

nor made, under or in pursuance of the said filing.

(b) On June 18th, 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said land to the defendant as part and

portion of the lands granted b}^ the said Act of July

25th, 18GG; which pateut was duly and properly issued

unless the homestead filing of Lorenzo P. Heaton, here-

inbefore set forth excepted the said land from the lands

granted by the said Act of July 25th, 1866.

(c) On August 15th, 1885, the defendant sold, and

by deed bearing that date conveyed, the E. | of NW.

^ of the said section 19 unto the Oswego Iron Works,

a corporation; w^hich sale and purchase were made in

good faith, for full value, without notice to the said pur-

chaser other than such presumptive notice as is given

by the law of the existence of the said homestead filing.

(d) On June IGtli, 1883, the defendant sold under

credit contract payable in ten annual installments unto

Theodore II. Lammers, the W. ^ of NW. I of the said

section 19; that all the payments provided for in the

said contract were duly made, and on February 6th,

1899, the defendant issued its deed conveying the said

W. i of NW. } unto E. L. McOormick, assignee of the

said Theodore H. Lammers; that the said sales and pur-

chases were made in good faith, for full value, without
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uotice otliei' than siicli presumptive notice as is given

b3' the h\w of the existence of the said homestead filing.

Item '20. The W. 4 of i^W. i of section 35, township

1) soiitli, rauj>e 3 west, is part of an odd section of un-

offered land within the primary limits of the grant made

by the said Act of July 25th, 1866, and is opposite and

coterminous with that section of the defendant's rail-

road the map of definite location and survey of which

was filed with the Secretary of the Interior on October

29th, 1869, and approved by the Secretary of the In-

terior on January 29th, 1870.

(a) On May 23d, 1867, one G. W. Hail filed his pre-

emption declaratory statement No. 1976, in the proper

land ofiice of the United States for the said land; which

declaratory statement was on file and of record, uncan-

celed, in the said land office, at the time the map re-

ferred to in the next preceding paragraph hereof was

filed and approved; but final proof or payment was

never tendered nor made, under or in pursuance of the

said filing.

(b) On July 12th, 1871, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said laud to the defendant as part and

portion of the lauds granted by the said Act of July

25th, 1866; which patent was duly and properly issued

unless the pre-emption declaratory statement of G. W.

Hail, hereinbefore set forth, excepted the said land

from the lands granted by the said Act of July 25th,

1866.
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(c) Ou June IStli, 1894, the defeudaut sold, and by

deed bearing that date conveyed, the said land unto

James W. Fidler; which sale and purchase were made

in good faith, for full value, without notice other than

such presumptive notice as is given by the law of the

existence of the said pre-emption declaratory state-

ment.

Item 21. The N. | of SW. | of section 9, township IS

south, range 5 west, is part of an odd section of land

within the primary limits of the grant made by the said

Act of July 25th, 1866, and is opposite and coterminous

with that section of the defendant's railroad the map

of definite location and survey of which was filed with

and approved by the Secretary of the Interior on March

29th, 1870.

(a) On February 11th, 1855, one J. W. Dougherty

ifiled his donation notification No. 5877, in the proper

land office of the United States, for the said land; which

notification was on file and of record, uncanceled, in the

said land office, at the time the map referred to in the

next preceding paragTaph hereof was filed and ap-

proved; but final proof or payment was never tendered

nor made, under or in pursuance of the said notification.

(b) On May 29th, 1872, the proper officers of the

United States issued a patent, in due form, purporting

to convey the said land to the defendant as part and

portion of the lands granted by the said Act of July

25th, 1866; which patent was duly and properly issued

unless the donation notification of J. W. Dougherty,
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hereinbefore set forth, excepted the said land from the

lands granted by the said Act of Jnly 25th, 18C6.

(c) On September 4th, 1889, the defendant sold, by

credit contract payable in ten annual installments, the

said land nnto Gnst Petzold, all of which payments were

duly made, and on November 27th, 1899, the defendant

convej^ed the said land by deed nnto the said contract

pnrchaser; which sale and purchase were made in good

faith, for full value, without notice other than such pre-

sumptive notice as is given by law of the existence of

the said donation notification.

Item 22. The SW. | of NE. i and W. i of SE. ^ of

section 3, township 10 south, range 6 west, is part of

an odd section of land within the primary limits of the

grant made by the said Act of July 25th, 1866; and is

opposite and coterminous with that section of the de-

fendant's railroad the map of definite location and sur-

vey of which was filed with and approved by the Sec-

retary of the Interior on March 29th, 1870.

(a) On May 9th, 1868, one T. O. Bevens filed his home-

stead claim No. 1047, in the proper land office of the

United States, for the said land; which homestead

claim was on file and of record, uncanceled, in the said

land office, at the time the map referred to in the next

preceding paragraph hereof was filed and approved; but

final proof or payment was never tendered nor made,

under or in pursuance of the said filing.

(b) On June 18th, 1877, the proper officers of the

United States issued a patent, in due form, purporting

to convev the said land to the defendant as part and
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portion of the lauds granted by the said Act of July

25th, 1866; which patent was duly and properly issued

unless the homestead filing, hereinbefore set forth, ex-

cepted the said land from the lands granted by the said

Act of July 25th, 1866.

(c) On February 28th, 1891, the defendant sold, and

by deed bearing that date conyeyed, the SW. ^ of NE.

^ and XW. ^ of SE. ^ of the said section 3, unto Thomas

O, Beyens; which sale and purchase were made in good

faith, for full yalue of the said land at the time of sale,

without notice to the said purchaser other than such

presumptive notice as is giyen by the law of the exist-

ence of the said homestead filing.

(d) On February 18th, 1891, the defendant sold, and

by deed bearing that date conveyed, unto J. H. Wat-

son and Thomas O. Beyens, the SW. ^ of SE. ^ of the

said section 3; which sale and purchase were made in

good faith, for full yalue of the said land at the time

of sale, without notice to the said purchasers other than

such presumptive notice as is given by the law of the

existence of the said filing.

Item. 23. Lot 8 of section 15, township 23 south,

range 7 west, is part of an odd section of unoffered land

within the primary limits of the grant made by the said

Act of July 25th, 1866, and is opposite and coterminous

with that section of the defendant's railroad the map

of definite location and survey of which was filed with

and approved by the Secretary of the Interior on March

29th, 1870.

(a) On October 30th, 1887, one John Morin filed bis
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pre-emption declaratory statement No. IIG'7, in the

I
proper laud office of the United States, for the said

I lot; which declaratory statement was on file and of rec-

ord, uncanceled, in the said land office, at the time the

i map referred to in the next preceding paragraph was

filed and approved; but final proof or payment was

never tendered or made, under or in pursuance of the

said filing'.

(b) On September 15th, 18G8, one William A. Mills,

filed his pre-emption declaratory statement No. 1238,

iu the proper land office of the United States, for the

said lot; which declaratory statement was on file and

of record, uncanceled, in the said land office, at the time

the map referred to in the next preceding paragraph

hereof was filed and approved; but final proof or pay-

ment was never tendered or made, under or in pursu-

ance of the said filing.

(c) On December 3d, 1894, the proper officers of the

United States issued a patent, iu due form, purporting

to convey the said lot to the defendant as part and por-

tion of the lauds granted by the said Act of July 25th.

1866; which patent was duly and properly issued unless

the pre-emption declaratory statement of William A.

Mills, hereinbefore set forth, excepted the said lot from

the lands granted by the said Act of July 25th, 1866.

Item. 24. The grant made by the said Act of July

25th, 1866, is in course of adjustment by the Secretary

of the Interior and the proper officers of the United

States, but has not been finally adjusted; and, including

all the lands described in the bill of complaint herein,
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the defendant has not received the full quantity of land

promised in the grant made by the said Act of July

25th, 1866.

Item 25. It is further agreed that this stipulation is,

and shall always be deemed, conclusive evidence, for

the purposes of this suit, of the truth of all the matters

and the things in its stipulated and agreed to be true,

as fully and effectually as if each and all of such mat-

ters and things were, or had been, conclusively proven

by the introduction and the testimony of witnesses; but

each partj reserves the right to introduce further and

additional testimony and evidence.

Dated and signed on June 3, 1902.

JOHN K. KICHARDS,

Acting Attorney General

WM. D. FENTON and

WM. SINGER, Jr.,

Attorneys for the Defendants.

JOHN H. HALL,

United States Attorney.

Filed June 13th, 1902. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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Case ]SV 2657.

And afterwards, to wit, on the 22d day of September,

11>02, there was duly filed in said court, a stipula-

tion to correct stipulation of facts, in words and

figures as follows, to wit:

United States Circuit Court, District of Oregon.

UNITED STATES OF AMERICA,

Complainant,

vs.

OREGON AND CALIFORNIA RAIL.

ROAD COMPANY,

Defendant.

Stipulation to Correct Stipulation of Facts.

It is mutually agreed that an order may be entered

directing the clerk of this court to correct the "Stipu-

lation of Facts" on file herein, as follows:

1st. By striking from "Item 15," paragraph "(a)," in

line 14, the words "filed and."

2d. By striking from "Item 19," paragraph "(a)," in

line 7, the words "filed and."

3d. By striking from "Item 23," paragraph "(a)," in

lines 9 to 12 inclusive, the words, "which declaratory

statement was on file and of record, uncanceled, in the

said land office, at the time the map referred to in the

next preceding paragraph was filed and approved."
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Dated and signed on Sept. 22, 1902.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FEXTON and

WM. SINGER, Jr.,

Attorneys for the Defendant.

Filed September 22d, 1902. J. A. Sladen, Clerk,

United States Circuit Court, District of Oregon.

And afterwards, to wit, on the 3d day of December,

1902, there was duly filed in said court, a stipula-

tion of additional facts, in words and figures as fol-

lows, to wit:

United States Circiiif Court, District of Orvgon.

\
IN EQUITY.

Case No. 2657.

UNITED STATES OF AMERICA,

Complainant,

vs.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Stipulation of Additional Facts.

It is stipulated and agreed that the following is a

true and correct statement, of the consideration prices

receiyed by the defendant for the seyeral land sales set

forth in the "Stipulation of Facts" heretofore filed in

this cause; that is to say:
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1. Lot 1 of section 15, township 3 south, range 1

east, was sold and conveyed as set forth in Item 11,

paragraph "c" of the said stipulation of facts, for the

full consideration sum or price of twenty-seven dollars

and eighty cents (|27.80), paid unto the defendant.

2. The W. I of SE. ^ of section 9, township 5 south,

range 1 east, was sold under credit contract, as set forth

in Item 12, paragrai)li "c" of the said stipulation of

facts. The agreed purchase price was and is two hun-

dred and forty (210) dollars, of which fifty-six (56) dol-

lars only has been paid to the defendant.

3. The SW. i of NW. ^ of section 3, township 2 south,

range 2 east, was sold and conveyed as set forth in

Item 14, paragraph '^c"' of the said stipulation of facts,

for the full consideration sum or price of one hundred

and eight (108) dollars, paid unto the defendant.

4. The SE. | of NE. I of section 21, township 4 south,

range 2 east, was sold and conveyed as set forth in Item

15, paragraph "c'' of the said stipulation of facts, for

tlie full consideration price, principal and interest, of

one hundred and twelve dollars and forty-five cents

(fll2.45), paid unto the defendant.

5. The XE. i of SE. 1 of section 21, township 4 sonth,

range 2 east, was sold and conveyed as set forth in Item

15, paragraph "d'' of the said stipulation of facts, for

the full consideration price of seventy-two (72) dollars,

paid unto the defendant.

6. Lot 1 of section 7, township 5 south, range 2 east,

Avas sold and conveyed as set forth in Item 16, para-

graph ''c" of the said stipulation of facts, for the full
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consideratioii price, principal and interest, of ei<j:]ity-

fonr dollars and tliirty-seven cents (|84.37), paid nnto

the defendant.

7. The SW. \ of section 1 sonth, range 3 east, was

sold and conveyed as set forth in Item 17, paragraph

"c" of the said stipulation of facts, for the full consid-

eration price, principal and interest, of three hundred

and ninety-tliree dollars and ninety-two cents (|393.92),

paid unto the defendant.

8. The SE. I of SE. \ of section 35, township 2 south,

range 2 west, was sold and conveyed as set forth in Item

18, paragraph "c" of the said stipulation of facts, for

the full consideration price, principal and interest, of

two hundred and twelve dollars and jSfty-six cents

(1212.56), paid unto the defendant.

9. The E. I of NW ^^ of section 19, township 2 south,

range 2 west, was sold and conveyed as set forth in Item

19, paragraph "c'' of the said stipulation of facts, for

the full consideration price of one hundred and ninety

(190) dollars, paid unto the defendant.

10. The W. 1 of NW. ] of section 19, township 2

south, range 2 west, was sold and conveyed as set forth

in Item 19, paragraph "d" of the said stipulation of

facts, for the full consideration price, principal and in-

terest, of five hundred and twenty-four dollars and ten

cents (.1?524.10), paid unto the defendant.

11. The W. I of SAA\ | of section 35, township 9 south,

range 3 west, was sold and convej'ed as set forth in

Item 20, paragraph "c'' of the said stipulation of facts,

for the full consideration price, principal and interest.
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of five liuutlred and seventy-three dollars aud fourteen

cents (1573.14), paid unto the defendant.

12. The N. 4 of SW. ] of section 1), township 18

south, range 5 west, was sold and conveyed as set

forth in Item 21, paragraph "c" of the said stipulation

of facts, for the full consideration price, principal and

interest, of six hundred and twenty dollars and twenty-

Kix cents (|620.2G), paid unto tlie defendant.

13. The SW. 1 of NE. i and NW. i of BE. ^ of sec-

tion 3, township 10 south, range G west, was sold and

conveyed aiS set forth in Item 22, paragraph "c" of the

said stipulation of facts, for the full consideration price,

principal and interest, of three hundred and twenty-

four dollars and thirty cents (1321.30), paid unto the de-

fendant.

11. The SW. :1 of SE. -j of section 3, township 10

south, range 6 west, was sold and conveyed as set forth

in Item 22, paragraph "d" of the said stipulation of

facts, for the full consideration price, principal and in-

terest, of two hundred and twenty-six dollars and fifty

cents (1226.50), paid unto the defendant.

Dated and signed on Noyember 2'Oth, 1902.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. PENTON and

WM. SINGER, Jr.,

Attorneys for Defendant.

Filed December 3d, 1902. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, ou the 3d day of December.

1D02, there was duly filed in said court, a stipulation

excepting- certain lands, in words and figures as

follows, to wit:

In thv Circuit Court of thv L'nited States, for the District of

Oregon.

UNITED STATES OF AMERICA,
\

Complainant, I

vs. /

) Case Xo. 2657.

THE OREGON AND CALIFORNIA

RAILROAD COMPANY,

I

Defendant.

Stipulation Extending Certain Lands.

It is hereby stipulated and agreed by and between the

parties hereto that the following described lands claimed

by the Government in its bill of complaint herein, shall

be excepted from said suit, and that the Ignited States

vdW make no further claim to the same, and the title

thereof may be confirmed in the defendant above named;

said lauds' being described as the northeast I of north-

east ^, section 11, township 39 S., R. 2 E., same having

been patented by the United States to defendant on the

IGth day of Marcli, 181)«. Also the northeast | of the

northeast ], the southwest 4 of the northeast ^, and the

west ^ of section 5, township 23 S., R. 5 W., the same



r.v. i'liHtd Slahs of Anicrico. 107

liavinn heretofore been patented by the United States

to defeudaut.

JOHN H. HALL,

Attorney for United States.

WM. SIXGER, Jr., and

WM. D. FEXTOX,

Attorneys for Oregon and California Railroad Com-

pany.

Filed December 3d, 1902. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

A.nd afterwards, to wit, on the 3d day of December, 1902,

there was duly filed in said court, a stipulation sub-

mitting case in words and figures as follows, to wit:

United ^'States Circuit Court, District of Oretjon.

IX EQUITY.

UNITED STATES OF AMERICA,

Complainant,
j

vs.
'

) Case No. 2657.

OREGON AND CALIFORNIA RAIL-i

ROAD COMPANY, \

Defendant. /

Stipulation Submitting Case.

It is stipulated and agreed, that this case may be

submitted on the pleadings, stipulation of facts, stipu-

lation of additional facts, papers on file and orders made

in the case, and briefs to be filed within sixty days by
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the coinplaiuaiit and within sixty days thereafter by

the defendant.

Dated and signed December 20t.h, 1902.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FEXTON, and

WM. SINGEK, Jr.,

Attorneys for the Defendant.

Filed December 3d, 1902. J. A. Shideu, Clerlv, United

States Circuit Court, District of Oregon.

And afterw^ardSj to wit, on Monday, the 12th day of

December, 1904, the same being the Gist judicial

day of the regular October term of said court

—

Present, the Honorable CHARLES B. BELLINGER,

United States District Judge presiding—the follow-

ing proceedings were had in said cause, to wit:

In Ihc Circuit Conrt of the United States, for the District of

Oregon.

THE UNITED STATES OF AMERICA,
Complainant,

vs.

Xo. 2657.

, Dec. 12, 1904.

THE OREGON AND CALIFORNIA!

RAILROAD COMPANY,
Defendant./

Decree.

This cause having heretofore come regularly on for

trial, complainant appearing by John H. Hall, L"'nited
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States' Attorney and defeiulant appearing by W. D. Fen-

ton and William Singer, Jr., the ease was then submit-

ted on a stipulated statement of facts signed by the par-

ties and upon written briefs, and was by the Court taken

under advisement until this time. Now, at this time

the Court being fully advised as to the law and facts-

It is ordered, adjudged and decreed, that complainant

have and recover of and from the defendant the sum of

-^1,010.35 as tlie value at .fl.25 per acre of the following

described real property to wit:

Lot 1, Sec. 15, Tp. 3 S., R. 1 E., containing 22.28 acres;

W. I of the S. E. i of Sec. 9, Tp. 5 S., R. 1 E., contain-

ing 80 acres; S. W. j of N. W. |, Sec. 3, Tp. 2 S., R. 2

E., containing 40 acres; S. E. ^: of N. E. }, and N. E.

I of S. E. i, Sec. 21, Tp. 4 S., R. 2 E., containing 80 acres,

and Lot 1, Sec. 7, Tp. 5 S., R. 2 E., containing 26 acres;

S. W. ^ of Sec. 27, Tp. 1 S., R. 3 E., containing 160 acres;

S. E. i of S. E. i. Sec. 35, Tp. 2 S., R. 3 E., containing 40

acres; N. W. }, Sec. 19, Tp. 2 S.., R. 2 W., containing 160

acres; W. i of S. W. ^ of Sec. 35, Tp. 9 S., R. 3 W., con-

taining 80 acres; the S. W. -\ of N. E. I and W. ^ of S. E.

I, Sec. 3, Tp. 10 S., R. 6 W. of the Willamette Meridian,

containing 120 acres, making a total of 808.28 acres.

And it is- further ordered and decreed that the United

States is the owner of the title in fee simple absolute

and unincumbered of the following described lands set

forth in plaintiff's complaint to wit:

W. I of the S. E. i of Sec. 13, Tp. 6 S., R. 1 E. of the

Willamette Meridian and Lot 8 of Sec, 15, Tp. 23 S.,

of R. 7 W. of the Willamette Meridian; and the patents
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heretofore issued by tlie proper officers of the United

State as set forth in phiintiff's complaint be, and the

same are hereby, annulled, canceled, set aside and held

for naught,

And it is further ordered and decreed, that defend-

ant, its agents, servants and successors in interest are

hereby forever enjoined and restrained from having or

claiming to have any title, interest or estate, adverse to

that of the United States in and to said lands, or any

part thereof.

And it Is' further ordered, adjudged and decreed, that

the title to the N. i of the S. W. ]- of Sec. 9, Tp. 18 S. of

R. 5 W. of the Willamette Meridian is hereby confirmed

in defendant, and that the plaintiff hath no interest or

title therein,

And it is further ordered and decreed that complain-

ant have and recover of and from defendant its costs

and disbursements of this suit taxed at | -; and

that execution issue therefor.

CHARLES B. BELLINGER,

Judge,

Filed December 12t.h, 1904. J. A. Sladen, Clerk,

United States Circuit Court, District of Oregon.
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iViul afterwards, to wit, on the 12tli day of December,

1904, there Avas duly tiled in said court, an opinion,

in words and figures as follows to wit:

In the C'uriiit Coiiii of the I'liited Sfatex, for the Dhtrlet of

Oregon.

UNITED STATES OE AMERICA,

Complainant,

VSv

Case No. 2G57.

OKEGON AND (^ALIEORNIA RAIL-{

ROAD CX>MPANY,

Defendant.

Opinion.

JOHN 11. HALL, for tlie Oovernment,

WM. D. FENTON and WM. SINGER, Jr., for the

Defendant.

BELLINGER, J.—This is a. suit to cancel patents,

alleged to have been erroneously issued, for lands within

the place limits of the grant of lands' to the defend-

ant company, made by Gongress on July 25, 18CC (14

Stats, at Large, 239), and to recover the price of such

of the lands so patented as may have been sold by the

defendant to bona fide purchasers. The grant was of

every alternate section of public land, not mineral,

designated by odd numbers, to the amount of ten such

sections on each side of the line of road, and it provided

that when any of said alternate sections should be

found to have been "granted, sold, reserved, occupied
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by homestead settlers, pre-empted, or otherwise dis-

posed of,'' other lands in lieu thereof, designated by odd

numbers and within ten miles' of the limits of the first

named sections, should be selected.

The particular lands in dispute are alleged to have

been excepted from the grant, by reason of homestead

and pre-emption claims* subsisting at the time it became

effective. There is one cash entrj^ claimed, but it is al-

leged in the answer, and the fact seems to be conceded,

that this entry was canceled, and there is no contention

in the case respecting it.

There is also a claim, that of J. W. Dougherty, aris-

ing under the donation law. Dougherty's donation no-

tification was filed on February 14, 1855. This claim

was of record and uncanceled when the map of definite

location was filed, but neither final proof nor payment

had been made. The stipulation of facts is silent as to

whether Dougherty was residing upon this donation at

the time the map of definite location of defendant's

road wasi filed, and without such residence the claim

was abandoned. Final ])roof or continued residence

was necessary to the life of this donation. The former

is negatived by the stipulation of facts, and there is no

presTimption in favor of the latter. ( O. & C. R. Jl. Co.

vs. United States, 190 U. S. ISG.) The facts relied upon

to except the particular land from the grant must be

show^n, and in this case they are not shown.

Upon one of the parcels of land in question there

were filed two pre-emption declaratory statements

—

one by John ]Morin on October 20, 18G7, and one by Wm.
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A. 'M\Uh on September 15, 1868. Tlie amended stipula-

tion of facts, as to the Morin filiujj,', is that final proof or

payment was never made or tendered under the filings

made. TIk^ first stipulation of facts as to this pre-

emption claim was that the declaratory statement was

on file and of record, uncanceled at the time the map

of definite location was filed. From the amended stipu-

lation of facts, it must be presumed that the declara-

tory statement in question was canceled prior to the

filini» of the map, a fact which explains the later filing"

by Mills, so that further reference to Morin's filing is un-

necessar\\

There are seven pre-emption and four homestead

claims relied upon by the Government to take the lands

claimed out of the railroad grant. From the stipula-

tion of facts, it appears that in all these cases the lands'

claimed have been sold by the company to bona fide pur-

chasers, and there is no claim of interest, in any of the

original claimants, the contention being that, because

of these claims, the grant did not attach to the par-

ticular parcels, and that upon the subsequent abandon-

ment of these pre-emption and homestead claims, the

land covered by them reverted to the Government.

It is argued for the railroad company that the lands

upon which mere pre-emption filings, have been made

are not pre-empted lands and within the exception of

the grant, and the cases of Hutchins vs. Low 15 Wall.

77; Frisbie vs. Whitney, 9 Wall. 187, and Buxton vs.

Travers, 130 U. S. 232 are cited to the effect that "Un-

til payment and entry the Acts of Congress give to the
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settler only a privilege of pre-emptiou in case the lands

are offered for sale in the nsual manner; that is, the

privilege to i)nrtliase tliem in that event in preference to

others.-'

The first of these cases Avas one where there was a

settlement on unsurveyed hinds in tlie State of Cali-

fornia, with the intention on the part of the settler to

acquire the same nnder the pre-emption laws of the

United States. Thereafter Congress passed an Act

gTanting to the state of California a tract of land for

public use, resort and recreation, which included the

land so settled upon. It was held, following the earlier

case of Frisbie vs. Whitney, that mere occupation and

improvement of any portion of the public lands, with a

view to pre-emption, do not confer upon the settler any

right in the land occupied, as against the United States,

or impair in any respect the power of Congress to dis-

pose of the land in any way it may deem proper, and

that this power in Congress only ceases when all the

preliminary acts, prescribed by those acts for the ac-

quisition of the tile, including the payment of the price

of the land, have been performed by the settler. These

cases are commented upon and aj^proved in the later

case of Buxton vs. Travers, where it is decided in effect,

that if a settler upon unsurveyed lands, within a speci-

fied time after the surveys are made, makes application

to purchase, that is, files' a declaratory statement such

as is required when the surveys have preceded settle-

ment, and performs certain other acts prescribed by law,

including the payment of its price, he acquires for the
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first time a rii!,lit of pre-emption to tlie land, that is a

riiilit to purchase it in preference to others.

It (loos not follow from what is decided in these cases,

that the word ''pre-empted" as used in excepting lands

from railroad or other arants is necessarily restricted

to snch lands as have been paid for. The cases cited

did not involve the definition to be given the word "pre-

empted." The question decided was that mere occupa-

tion and improvement of unsurveyed lands with a view

to pre-emption, conferred upon the settler no right as

against the United States, and did not impair the power

of Congress to dispose of the land settled upon in any

way it might deem proper. The question to be decided

in this case is, whether the exception out of the grant

in question of "pre-empted" lands included lands upon

w^hich pre-emption filings have been made and accepted

by the land office in compliance with the laws relating

to pre-emptions.

The defendant refers to the several acts granting

lands to the Union and Central Pacific Railroad Com-

panies, the Texas Pacific, Northern Pacific, Atlantic

and Southern Pacific, and the Oregon Central Railroad

Company, as to which it has been uniformly held that

lands covered by pre-emption filings were within the

exceptions from the grants of "pre-emption or other

claims," "pre-emption or homestead rights," and lands

"to which a pre-emption or homestead claim is found

attached." The difference between these exceptions

and that under consideration is urged to show that the

lands covered by pre-emption filings were subject to the
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defendant's grant and properly patented to the com-

pany. But it is a rule of statutory construction, that

statutes having similar objects are to be construed

alike, and so the construction which has been put upon

acts of similar subjects, even though the language

should be different, should be referred to. (Endlich on

Interpretation of Statutes, sec. 52.) These statutes

taken together disclose the policy of the GoYernment

in making exceptions of lauds from railroad grants. I

It is against sound policy tliat the settlement and con-

sequent development of the country should be retarded I

by vv'ithholding large portions of the public lands from

settlement under the pre-emption and homestead laws

until such time as it can be known by the location of

the lines of the aided railroads whether the grants will

attach to them. The public inconvenience that would

result from the withdrawal of all the alternate odd-

numbered sections of public land to await the location

of a land grant railroad, is illustrated in the present

case. This grant was made in 1866. The first, second,

and third sections of the road were located in the years

1870-1871. The maps of location of the remaining seven

sections were filed in 1882, 1883, and 1881. Prior to

the location of the line of road, the limits of the grant

could not, of course, be known, and upon the construc-

tion of this statute contended for by the defendant, an

intended pre-emptioner, who had settled upon and im-

proved his pre-emption claim, as he is required to do

before he can file his declaratory statement, would run

the risk of being cut off in his right notwithstanding
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tlic iitiiKisI (liligciice on liis part. Such a result would

be contrary to the established policy of the Government

and Avould result in a sacrifice of public interests. The

considerations for this particular <j;raut and the condi-

tions relatin<»- to it were the same as in the other grants,

and I am of the opinion that Congress intended at least

the same exception in respect to pre-emption and home-

stead rights and claims in this case that it did in

the others. 1 therefore interpret the word "pre-

empted'' used to designate land excepted from the grant

in the act of July 25, 1<S()6, to mean lauds upon which

pre-emption filin<j,s were made and accepted in con-

formity with law. The stipulation of facts does not

state that these pre-emption claimants had settled

upon and improved the lands covered by the pre-emp-

tion claims, but this must be presumed, inasmuch

as the law does not permit the filing of declaratory

notices without proof of such settlements and improve-

ments.

The grant excepts lauds occupied by "homestead set-

tlers." It does not appear that the homestead claims

relied upon were those of settlers, and there is no ex-

ception in terms in favor of homestead claimants, not

settlers. I assume that this exception was intended to

provide for persons who had settled upon the public

lands, intending to enter the same as homesteads, but

had not made the showing and application before the

local laud office and the payment necessary to give them

a right under the homestead laws. (The latter act of

1872, R. S., section 2315, provides for settlers of this
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class.) It does not follow that Congress intended to

gTant the lands of homesteaders, not settlers, who had

fully complied with the law. Settlement is not a pre-

requisite to a homestead filing. A person qualified to

become a homesteader is permitted to make his home-

stead application to the register of the local land oflSce

upon making the prescribed affidavit, and upon payment

of a fee of five dollars when the entry is of not more

than eighty acres, and on payment of ten dollars when

the entry is for more than eighty acres. When the

offer thus made has been accepted by the filing of the

required affidavit and the homestead application, and

by the payment of the fee provided for, the applica-

cant has acquired a vested right. The lands covered by

the homestead application are "disposed of" wathin the

exception in the grant. But whether within that ex-

ception or not, such lands are not subject to disposi-

tion by Congress in violation of the obligation which

the Government has assumed to issue the patent to

which the homesteader is ''entitled" upon proof of the

subsequent residence and cultivation required by law.

Two of the homestead applications in the case were

made after the map of definite location was filed in the

office of the Secretary of the Interior, and before ap-

proval by that office. The exception in the grant to the

Northern Pacific Railroad Company was of lands not re-

served, etc., "at the time the line of said road is defini-

tely fixed and a plat thereof filed in the office of the Com-

missioner of the General Land Office," In the grant to

the defendant company the exception is with reference
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to the time wlicii tlie coiupany ^'sliall file iu the office

of the Secretary of the Interior a map of the survey of

said railroad," at which time it is provided that "the

Secretary of the luterior shall withdraw from sale pub-

lic lauds herein "ranted, '' etc. The Supreme Court, con-

struing the former of these grants, held that no right

attached to any specific section until the road was defi-

nitely located and the map thereof filed and accepted.

(X. r. 11. R. Co. vs. Saunders, 1G6 U. S. 020; U. S. vs. O.

& C. Railroad Co., 170 U. S. 11.) There is nothing to

distinguish the two grants so far as the effect that is

to be given to the filing of the map of location is con-

cerned. The construction that requires acceptance of

the location as filed applies with equal force in each

case. The grant, therefore, did not attach to the lands

upon which homestead applications were made between

the filing of the map of definite location and its approval

by the Secretary of the Interior.

The act of March 3, 1887, provided for the concella-

tiou of patents wrongfully issued to railroad companies,

for the issue of new patents to innocent purchasers, and

for the recovery from such companies of the Govern-

ment price for the lands so patented and sold. I con-

clude, contrary to the contention of the defendant, that

the United States, under this act could, after cancella-

tion of the erroneous patent, also recover from the com-

panies the value of the land in question, since the can-

cellation provided for was not to remedy the wrong done

to the United States, but was a step in a proceeding

adopted to protect innocent purchasers from the conse-
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qiieuees of the companies' wrougfiil acts. To the same

effect is the Act of 1896. The confirmation of title in

the good faith purchasers is intended to right the

wrongs done such purchasers, at the cost of the com-

panies responsible therefor to the extent of the Gov-

ernment price of the lands surrendered by the United

States for that purpose. It does not ratify the wTong

done to the United States, but provides relief for the

innocent purchaser against its consequences at the cost

of the Avrongdoer. These companies will not be heard

in a court of equity to say, ''we did not agree to pay for

these lands. We took them and sold them without

right. Your remedy is against our innocent grantees to

get back what we had no right to convey. You cannot

ratifv their title without condonino- our wrong."

This construction put upon the act of 1806 does not

give it a retroactive effect. The act does not create a

liability, but provides a means of enforcing one already

existing.

As to the contention that the case is not one of

equitable cognizance, it is enough to say that suits for

cancellation are of equitable cognizance, and equity

having taken jurisdiction for such purpose, may go on

and grant the relief of jjecuuiary compensation if the

facts disclosed in the trial should require it. But with-

out this, the suit is expressly authorized by the Act of

1887 as amended by implication of the act of 189G.

The United States is entitled to recover tlie minimum

(rovernmeut price for the lands covered by the j)re-
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(Miiption and homestead applications named in tlie bill

of complaint, and such will be tlie decree.

Filed December 12tli, 1904. J. A. Sladen, Olerk,

' United States Circuit Court, District of Oregon.

And afterwards, to wit, on Tuesday, the 28th day of

February 1905, the same being the ISTtli judicial

day of the regular October term of said court,

—

Present, the Honorable CHARLES B. BELLINGER,

United States District Judge presiding—the follow-

ing proceedings were had in said cause, to wit:

In the Circuit Court of the United States, for the District

of Oregon.

THE UNITED STATES OF AMERICA,

Complainant^

vs.

No. 2657.

Feb. L'Stli, 1905.
THE OREGON AND CALIFORNIA

RAILROAD COMPANY,

Defendant.

Amended Decree.

Now, at this day, this cause comes on to be heard

upon motion of defendant to amend the decree herein

heretofore entered December 12th, 1904, the complain-

ant appearing by W. W. Banks, Assistant United States

Attorney, and the defendant appearing by Wm. D. Fen-

ton, and it appearing to the Court that the west half

of the southeast quarter of section 9, township 5, south,
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range 1 east, containing eiglity acres, was sold by de-

fendant for 156.00 and no more, and that the said sum

of 156.00 and no more was paid to defendant therefor;

and it further appearing to the Court that the defend-

ant sliould be charged in said sum of |56.00 instead of

flOO.OO, and for the remaining 728.28 acres at the rate

of 11.25 per acre:

It is therefore ordered, adjudged, and decreed, that

the said original decree of December 12th, 1904, be, and

the same is, hereby, amended so as to read as follows:

It is ordered, adjudged, and decreed, that complainant

hare and recover of and from the defendant the sum

of 1966.35 as tlie value at fl.25 per acre of the following

described real property, to wit:

Lot 1, Sec. 15, Tp. 3 S., E. 1. E., containing 22.28 acres:

SW. i of NW. 1, Sec. 3, Tp. 2 S., R. 2 E., containing 40

acres; SE. i of NE. ^, and NE. -} of SE. 1, Sec. 21, Tp.

4 S., R. 2 E., containing 80 acres, and Lot 1, Sec. 7, Tp.

5 S., R. 2 E., containing 80 acres, and Lot 1, Sec. 7, Tp.

5 S., R. 2 E., containing 26 acres; SW. ^ of Sec. 27, Tp. 1

S., R. 3 E., containing 160 acres; SE. ^ of SE. l, Sec. 35,

Tp. 2 S., R. 3 E., containing 40 acres; NW. i. Sec. 19,

Tp. 2 S., R. 2 W., containing 160 acres; W.^ of SW. i of

Sec. 35, Tp. 9 S., R. 3 W., containing 80 acres; the SW.

i of NE. ]- and W. ^ of SE. i, Sec. 3, Tp. 10 S., R. 6 W.

of the Willamette Meridian, containing 120 acres, and

the W. ^ of the SE. i of Sec. 9, Tp. 5 S., R. 1 E., contain-

ing 80 acres at |56.00 for said tract, making a total of

808.28 acres.
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Aucl it is further ordered and decreed, that the United

States is the owiut of the title in fee simple, absolute

and unincumbered of the following described lands set

forth in plaintiff's complaint, to wit: W. | of the SE. ^ of

Sec. 13, Tp. G S., II. 1 E. of tlie Willamette Meridian,

and Lot 8 of Sec. 15, Tp. 23 S. of R. 7 W. of the Willam-

ette Meridian; and the patents heretofore issued by the

proper officers of the United States as set forth in

plaintiff's complaint be, and the same are hereby, an-

nulled, canceled, set aside and held for naught.

And it is further ordered and decreed, that defendant,

its agents, servants and successors in interest, are here-

bj forever enjoined and restrained from having or claim-

ing to have any title, interest or estate, adverse to that

of the United States in and to said lauds, or any part

thereof.'

And it is further ordered, adjudged and decreed, that

the title to the N. i of the SAV. ^ of Sec. 9, Tp. 18 S. of

R. 5 W. of the Willamette Meridian is hereby confirmed

in defendant and that the plaintiff hath no interest or

title therein.

And it is further ordered and decreed, that complain-

ant have and recover of and from defendant its costs

and disbursements of this suit taxed at $52.52; and that

execution issue therefor.

CHARLES B. BELLINGER,

Judge.

Filed February 28, 1905. J. A. Sladen, Clerk.
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And afterwards, to wit, ou the 14tb day of March, 1905,

there was duly filed iu said court, a cost-bill, in

words and figures as follows, to wit:

/// ihc Circuit Court of the United States, for the District of

Oregon.

UNITED STATES

vs.

OREGON AND CALIFORNIA RAIL-

WAY COMPANY.

No. 2657.

March 14. 1905.

Cost-Bill.

Statement of disbursements claimed by the complain-

ant in the above-entitled cause, viz:

Clerk's fees $ 28.40

Marshal's fees 4.12

Costs iu State Circuit Court

Attorneys' fee 20.00

Attorney's fee for taking depositions. . .

Depositions

Examiner's fees

Referee's fees,

Witness' fees

Total taxed at | 52.52

J. A. SLADEN,

Clerk,

By Ct. n. Marsli,

Deputy.



vs. United States of Anwrica. 125

District of Oregon—ss.

I, Wm. W. Banks, Assistant United States Attorney,

being duly sworn, on my oath say that I am one of the

attorneys for the United States in the above-entitled

cause; that the disbursements set forth herein have been

actually and necessarily incurred in the prosecution

of this suit; and that said complainant is entitled to re-

cover the same from the O. & C. R. R. Co., defendant, as

I verily believe.'

WM. W. BANKS.

Subscribed and sworn to before me this March 14,

1905.

J. A. SLADEN,

Clerk.

By G H. Marsh,

Deputy Clerk.

Filed March 14, 1905, J. A. Sladen, Clerk, United

States Circuit Court.
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And afterwards, to wit, on the Dth day of June, 1905,

there was duly filed in said court, a petition for

appeal, in words and figures as follows, to wit:

United States Circuit Court, District of Oregon-.

IN EQUITY.

UNITED STATES OF AMERICA,.
\

Complainant,

vs.

Case No. 2657.

OREGON AND CALIFORNIA RAIL^

ROAD COMPANY,
Defendant.

Petition for Appeal.

The defendant, conceiving itself aggrieved by the de-

cree made and entered herein on December 12, 1904, and

amended decree made and entered herein February 25,

1905, giving judgment for plaintiff, hereby appeals from

the said decree to the United States Circuit Court of Ap-

peals for the Ninth Circuit, and files herewith its as-

signment of errors asserted and intended to be urged on

appeal.

The defendant prays an order of this Court staying

all further proceedings upon the said decree pending

this appeal, upon its (defendant's) giving a good and

sufficient bond to be approved by this Court.

WM. D. FENTON and

WM. SINGER, Jr.,

Attorneys for Defendant.
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District of Oregon, ^

y ss.

State of Oregon.'
J

Due service of the within petition for appeal is hereby

accepted in said district and admitted to have been

made upon complainant herein this 9tli day of June,

1905, by receiving a copy thereof duly certified to as such

by Wm. D. Fenton, one of attorneys for defendant.

(
WM. W. BANKS,

Assistant United States Attorney and Attorney for

Complainant. '

Filed June 9th, 1905. J. S. Sladen, United States Cir-

cuit Court, District of Oregon.

And afterwards, to wit, on the 9th day of June, 1905,

there was duly filed in said court, an assignment

of errors, in words and figures as follows, to wit:

United states Circuit Court, Diairict of Oregon.

UNITED STATES OF AMERICA,

Complainant,

vs.

Case No. 2657.

OREGON AND CALIFORNIA RAIL-

1

ROAD COMPANY,

Defendant.

Assignment of Errors.

In connection with its petition for allowance of ap-

peal herein, the defendant makes and files this assign-
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meut of errors made by the Court iu its decree entered

herein on December 12, 1904, and amended decree made

and entered herein February 25th, 1905.

I.

1st. That except in so far as this is a suit brought

to cancel a patent for the W. ^ of SE. ^ of sc'Ction 13,

township 6 south, range 1 east, and Lot 8 of section 15,

township 23 south, range 7 west, this is an action at

law, in assumpsit; and the Court erred in assuming jur-

isdiction of such other separate and independent sub-

ject matters, because presented in the guise of a bill in

equity.

II.

2d. That the Court erred hi holding, adjudging or

decreeing that the word "pre-empted," used in the Act

of CbngTess of July 25th, 1866, granting lands to the de-

fendant, to designate lands excepted from that grant,

meant or included lands for which mere pre-emption

declaratory statements had been filed.

3d. That the Court erred in holding, adjudging or de-

creeing that lands covered by pre-emption declaratory

statement filings at time of definite location of the de-

fendant's railroad, were by such mere filings excepted

from the defendant's grant as lands "pre-empted."

4th. That the Court erred in pi*esuming that all, or

any, persons who filed pre-emption declaratory state-

ments for lands described in the bill of complaint herein,

were settlers on or who had improved the lands filed

for.
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5tli. That the Court erred in concluding that pre-

emption declaratory statements are not permitted to be

filed without proof of settlement on an improvement of

the hmd by tlie person filino-; and herein that the Court

eiTed in not takin^- judicial notice of the Interior De-

partment rules and regulations permitting saich filings

to be made without any proof.

III.

Gth. That the Court ered in holding, adjudging or de-

creeing, that the words "occupied by homestead set-

tlers," used in the said Act of July 25th, 1866, to des-

ignate lands excepted from the grant to the defendant,

meant or included lands covered by mere homestead fil-

ings, made by persons who did not occupy and were not

settlers on the lands filed for.

Tth. That the Court erred in holding, adjudging or

decreeing, that lands covered by homestead filings at

time of definite location of the defendant's railroad,

were by such mere filings excepted from the defendant's

grant as lands "occupied by homestead settlers."

8th. That the Court erred in holding, adjudging or

decreeing, that the words "otherwise disposed of," used

in the said Act of July 25th, 1866, to designate lands

excepted from the grant to the defendant, meant or in-

cluded lands covered by mere homestead filings, of per-

sons not shown to have settled on or oeoupied such

lands. \ \ \ :]\'a\
I ,

ill,!

9th. That the Court erred in holding, adjudging or

decreeing, that lands covered by homestead filings at
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time of definite location of the defeudaut's railroad,

Avere by such mere filing's excepted from the defendant's-

grant as lands "otherwise disposed of."

IV.

10th. That the Court erred in deciding, adjudging or

decreeing, that the defendant's grant did not attach toi

lands for which homestead filings or pre-emption filings

were made between the filing and approval of the map

of definite location of the defendant's railroad.

V.

11th. That the Court erred in deciding, adjudging or

decreeing that any patent issued to the defendant for

lands described in the bill of complaint, was issued er-

roneously, inadvertently, or by mistake.

12th, Tliat the Court erred in ordering, adjudging or

decreeing that the United States is the owner, by title

in fee simple absolute or otherwise of the AV. ^ of SE. i

of section 13, townshij) (I south, range 1 east, of lot 8,

section 15 townshij) 23 south, range 7 west, Willamette

Meridian.

13tli. Tliat the Court erred in ordering, adjudging or

decreeing the cancelation, annulment or setting aside

of defendant's patents' for the lands described in the

next preceding (12th) paragraph hereof.

14th. That the Court erred in ordering, adjudging or

decreeing that the defendant, its agents", servants or

successors in interest, are forever enjoined or restrained

from having or claiming to have any title, interest or
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estate adverse to that of the Uuited States, iu and to

the lands described in the 12th paragTaph hereof.

VI.

15th. That the Court erred in deciding, or adjudging,

tliat the defendant is indebted to the complainant in

any sum whatever, or at all because of any demand or

obligation shown by the bill of complaint or proved in

tihe case.

lOth. That the Court erred iu ordering, adjudging or

decreeing that complainant have or recover of or from

the defendant, the sum of ^966.35, or any sum, as the

value at f1.25 per acre, or as any value, of the lands de-

scribed in the said decree as containing a total of 808.28

acres, or any part thereof; with or without costs of

suit.

Wherefore the defendant prays that the said decree

be reversed and that the complainant's bill of complaint

herein be dismissed.

WM. D. FENTON and

WM. SINGER, Jr.,

Attorneys for Defendant.

State of Oregon, ^

^ss.

District of Oregon. J

Due ser^ice of the within assignment of errors is

hereby accepted in said district and admitted to have

been made upon complaint hei-ein this 9th day of June,
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11H)5, by receiving a cop}' thereof duly certified to as

such by Wm. D. Fenton, one of attorneys for defendant.

WM. W. BAXKS,

Assistant United States Attorney and Attorney for

Complainant.

Filed June 9th, 1905. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterwards to wit on Friday, the 9th day of June,

1905, the same being the •42d judicial day of the

regular April term of said court—Present, the Hon-

orable WILLIAM B. GILBERT, United States Cir-

cuit Judge presiding—the following proceeding's

were had in said cause, to wit:

United States Circuit Court, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA, \

Complainant,

va

Case Xo. 2657.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY.

Defendant.

Order Allowing Appeal.

Ilaving considerwl the defendant's petition for allow-

ance of appeal and supersedeas from the decree made

and entered herein on December 12, 1904, and amended
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decree made and entered herein February 25tb, 1905, to-

g'ether with the assignment of errors', on motion of Mr.

Wm. D. Fenton, of counsel for defendant, the appeal of

def(aidant is allowed as prayed, upon giving a bond in

the sum of 'f1500. 00, to be approved by this Court; which

bond shall operate as a supersedeas from date of its ap-

proval.

Made and entered on June ninth, 1905.

WM. B. GILBERT,

Judge.

Filed June 9th, 1905. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 9th day of June, 1905,

there was duly filed in said court, a bond on appeal,

in words and figures as' follows, to wit:

United States Cireuit Court, District of Oregon.

\

UNITED STATES OF AMERICA,

Complainant,

VS'.

Case No. 2657.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant. /

Bond on Appeal.

We, Oregou an<l California Railroad Company and R.

Koehler, each of Portland, Oregon, are held and firmh^

bound unto the United States of America, complainant
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above named, lu the siiin of fifteen hundred dollars, to

be paid unto the said complainant; for the pajinent of

which, well and truly to be made, we bind ourselves, and

each; of us, our and each of our heirs, executors and ad-

ministrators, jointlv and severally firmly by these pres-

ents. The Oregon and California Railroad Company,

defendant above named, has been allowed an appeal to

the United States Circuit Court of Appeals for the Ninth

Circuit, and supersedeas, from the decree entered in

the above-entitled suit on December 12, 1901, and

amended decree made and entered herein Februarj^ 25,

1905, and the condition of this obligation is, that if the

said Oregon and California Railroad Company sihall

prosecute its appeal to effect, and answer the costs taxed

in the decree appealed from, together with all damages,

interest and cost of such appeal and supersedeas, if it

(defendant) fails to make its said appeals good, thence

this obligation to be void, otherwise to remain in full

force.

Dated and signed on June 9th, 1905.

OREGON AND CALIFORNIA RAILROAD
COMPANY. [Seal]

By R. KOEHLER,

Second Vice-President.

R. KOEHLER. [Seal]
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State of Oren^on,
^

Ooimly of Multuoiiuili. J

K. Koehler and , beini>- duly sworn, each for

himself, says: I am one of the sureties to the foregoing

bond, and subscribed my name tliereto. I am a. resi-

dent of and freeholder within the State and District of

Oregon, and am worth ihe sum of fifteen hundred dol-

lars, over and above all my just debts and liabilities, in

property situated in said district, exclusive of property

exempt from execution.

R. KOEHLER.

Subscribed and sworn to before me on June 9th, 1905.

[Seal] R. A. LEITER,

Notary Public in and for Multnomah County, Oregon.

The foregoing bond approved on June ninth, 1905.

WM. B. GILBERT,

I Judge.

Filed June 9th, 1905. J. A. Sladen, Olerk, United

States Circuit Court District of Oregon.
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And afterwards, to wit, on tlie Otli day of July, 1905,

there was duly filed in said court, a stipulation ex-

tending time to file transcript of record on appeal,

in words and figures as follows, to wit:

/// the Circuit Court of the United States for the District of

Oregon.

UNITED STATES, ,

Complainant,

vs.

(No. 2657.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Stipulation Extending Time to File Transcript.

It is hereby stipulated tbat the time of defendant may

be enlarged tiiirt}' days in which to file the transcript

herein on appeal, to the United States Circuit Court of

Appeals for the Ninth Circuit.

Dated July 6th, 1905.

FRANCIS J. HENEY,

United States District Attorney and Attorney for Com-

plainant.

W:\r. D. FENTON,

Attorney for Defendant.

Filed July 0th, 1005. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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Ami afterwards, to wit, ou Thnrsday, the Oth day of

July 1905, the same being the '63d judicial day of

the regular April term of said court—Preseut, the

Honorable JOHNi J. DE HAVEN, United States

District Judge for the Northern District of Califor-

nia, presiding—the folio Aving proceedings were had

in said cause, to wit:

III ihc Circuit Court of the Unitcit Htates for the District of

Oregon.

THE UNITED STATES OP AMERICA,

Complainant,

vs.

Case No. 2657.

July 6tli, 1905.
OEEGON AND CALIFORNIA RAIL-

ROAD COMPANY.

Defendant.

Order Extending Time to File Transcript.

Upon stipulation of parties herein by their respective

attorneys

—

It is ordered' that the time of defendant in which to

file the transcript on appeal herein in the United States

Circuit Court of Appeals for the Ninth Circuit, be and

the same is hereby enlarged thirty days.

JOHN J. DE HAVEN,

Judge.
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Clerk's Certificate to Transcript.

United States of America, 1

District of Oregon.
J

I, J. A. Sladen, clerk of the Circuit C\)urt of the United

States for the District of Oregon, do liereby certify that

the foregoing pages, numbered from 3 to 133, inclusive,

contain a full true, and complete trans'cript of the rec-

ord and proceedings liad in said court, in cause No.

2657, The United States of America, Plaintiff and Ap-

pellee, vs. The Oregon and California Railroad Com-

pany, Defendant and Appellant, as the same appear of

record and on file at my office and in my custody.

And I further certify that the cost of the foregoing

transcript i» seventj-five and 10/100 dolhirs, and that

the same has been paid by said appellant.

In testimony whereof I have hereunto set my hand

and affixed the seal of said court, at Portland, in said

district, this 24th day of July, A. D. 1905.

[Seal] J. A. SLADEN,

Clerk United States Circuit Court, District of Oregon.
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[Endorsed]: No. 1225. United States Circuit Court

of Appeals for tlie Xintli Circuit. The Oregon and Cal-

ifornia, Railroad Company, Appellant, vs. The United

States of America. Transcript of Record. Upon Appeal

from the Circuit Court of the United States for the Dis-

trict of Oregon.

Filed August 4, 1905.

F. D. MONCKTON,

Clerk.
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Circuit.

HUGH MADDEN and WILLIAM \

DONOHUE,
Appellants,!

vs.

JENNIE 0. Mckenzie,

Respondent.

Order Extending Return Day.

Now, on this 8th day of June, 1905, the above-entitled

cause coming on to be heard before the Judge of the

District Court for the Territory of Alaska, Third Divi-

sion, at Fairbanks, Alaska, upon the petition of the

appellants, appearing by their counsel, Messrs. Olay-

I'.ool, Stevens, Kellum & Cowles, and the respondent,

Jennie 0. McKenzie, appearing by her counsel, Messrs.

McGinn & Sullivan, the said appellants request an order

extending the time within which to docket said cause

and to file the record thereof with the clerk of the

United States Circuit Court of Appeals for the Ninth

Circuit, and show that the same is necessary by reason

of the great distance, slow and uncertain communica-

tion between said Fairbanks, Alaska, and the city of

San Francisco, California; and the said Judge of said

court, upon hearing the said motion, and being fully

advised in tlie premises, and considering that good

cause has been shown for the granting of the same.
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It is hereby ordered tliat tlie time within which the

said appellants shall docket said cause on appeal and

the return day named in the citation issued by this

court be enlarged and extended to and including the

1st day of August, 1005.

JAMES WICKERSHAM,

Judge of the District Court for Territory of Alaska,

Third Division.

Due service of the within order and receipt of a copy

thereof is hereby admitie<l this S day of June, 1905.

McGinn & sulliyan,

Attorneys for Respondent Jennie C. McKenzie.

[Endorsed] : No. 1227. United States Circuit Court

of Appeals, for the Ninth Circuit. Hugh Madden et al.

vs. Jennie C. McKenzie. Order Extending Return Day.

!• lied Aug. 7, 1905. F. D. Monckton, Clerk.

Ill Ihv I'liilcd States Ciicnil Coiirl of Apprals for the Ninth

Circuit.

IlUCni MADDEN and WILLIAM

DONOIIUE, i

Appellants,

;.

I

JENNIE C. ^fcKENZIE,
]

Respondent.
'

Further Order Extending Return Day.

Now, on this first day of August, A. D. 1905, the above-

entitled cause coming on to be heard before the Judge
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of the District Court for the Territory of Alaska, Third

Division, at Fairbanks, Alaska, ii])on the petition of

the appellants, appearino- by their counsel ^Eessrs. Clay-

pool, Stevens, Kellnm and C'owles, and the respondent,

Jennie C McKenzie, appearing by her counsel Messrs.

^IcGinn and Sullivan, the said appellants request an

order to further extend the time within which to docket

said cause, and to file the record thereof with the clerk

of the United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, State of California,

and show that the same is necessary by reason of the

great distance and uncertain communication between

the town of Fairbanks, Alaska, and the said city of San

Francisco, California, and that due diligence has been

used upon the part of appellants to docket said case

within the time heretofore allowed, to wit, August 1,

A. D. 1905; and tlie said Judge of said District Court,

upon hearing the said motion, and being fully advised

in the premises, and considering that good cause has

been shown for the granting of the same, and no ob-

jection being made by counsel for the respondent:

It is hereby ordered that the time within which the

said appellants shall docket said cause on appeal and

the return day required in the citation issued by this

Court, and in the order heretofore made extending the

return day, be enlarged and extended to and including

the first day of September, A. D. 1905.

JAMES WICKERSnA:M,
Judge of the District Court for the Territory of Alaska,

Third Division.
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Service of the foregoing order admitted, and the re-

ceipt of a copy thereof acknowledged this first day of

Augnst, A. D. 1005.

McGIXN & SULLIVAN,
Attorneys for Respondent.

[Endorsed]: 1227. In tlte United States Circuit Court

of Appeals, for the Ninth Circuit. Hugh Gladden and

William Donohue vs. Jennie C. McKenzie. Further Or-

der Extending Return Day. Filed Aug. 29, 1905. F.

1). Monckton, Clerk.

In the District Comi for Territori/ of Maftl-a, Third Division.

JENNIE C. McKENZIE,

Plaintiff,
j

vs. /

V

>

IlUOn ^lADDEN and NVILLIAM

DONAHUE,
j

Defendants.

'

Stipulation as to Printing.

It is liereby stipulated and agreed that in the print-

ing of the record herein for consideration of the court

on appeal, that the title of the court and cause in full

on all papers shall be ouiitted, excepting the first page,

and insert in tlie place and stead thereof "////r of coiirl

and canse."'

Dated this Stli day of July, 1905.

,^IcGINN & SULLIVAN,
Attorneys for Plaintiff.

CLAYPOOL, STEVENS, KELLUM & COWLES,
Attorneys for Defendants.
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[Endorsed]: No. 1227. United States Circuit Court

of Appeals, for tlie Ninth Circuit. ITuo-h ^Madden et al.

vs. Jennie C. ]McKenzie. Stipulation IJelutive to Print-

ing Record. Filed Aug. 7, 1905, F. D. Monckton, Clerk.

United States of America,

Territory of Alaska,
J>
To wit:

Third Division.

At a special term of the District Court for the Terri-

torj of Alaska, Third Division, begun and held at the

courthouse in the town of Fairbanks, Alaska, on the

tOth day of April, and being the first day of June in

the A'ear of our Lord one thousand nine hundred and

five, and within the said terin. Present: The Honorable

JAMES WICKERSHAM, District Judge. Among other

things were the following proceedings, to w^it:

/// the District Court for Tcrritori/ of Alaska, Third Division.

JENNIE C. McKENZIE,

Plaintiff,

iVS.

No. 315.

HUGH MADDEN and WILLIAMi

DONOHUE,
Defendants.

Complaint.

Plaintiff, for cause of suit against the above-named

defendants, complains and alleges:
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I.

That on the 2'3d day of September, 190i, plaintiff and

the defendants entered into an agreement in writing

wherein and whereby the said defendants, for and in

consideration of a monthly rental to be paid by the

plaintiff to the defendants, as in said agreement in writ-

ing set forth, did lease, demise and let unto the plaintiff

for a term to expire one year from the 23d day of Sep-

tember, 1904, to wit, on the 23d day of September, 1905,

with the privilege of a renewal for a like term upon

the same conditions, the following described property,

to wit:

All of the second story of the building known as the

Madden Hotel, consisting of 19 rooms, situated on the

easterly one-half of Lot 14, in Block One, east, facing

and abutting Front Street and extending in a southerly

direction towards Second Avenue, a distance of 110

feet, and no more. Which said agreement in writing-

is in words and figures as follows, to wit:

"This indenture, made this 23d day of September, A.

D. 1904, witnesseth:

That Hugh Madden and William Donahue of Fair-

banks, Alaska, lessors, do hereby lease, demise and let

unto Jennie C. McKenzie, of said city and District,

lessee, the following described premises, to wit:

All of the second story of the building known as the

"Madden House," consisting of nineteen rooms, situate

on the easterly one-half [V) of Lot Four (4) in block One

(1) east, facing and abutting Front Street, and extend-
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iug iu a .southerly dir^'ction toward Second Avenue, a

distance of one luindred and ten (110) feet, and no more.

To have and to hold for the term of one (1) year, to

wit, from the 23d day of September, 1904, tx) the 23d

day of September, 1905, with the privilege of leasing

the same for another year upon the same terms, if the

i<aid lessors Hugh Madden and William Donahue, are

then the owners of said building, yielding and paying

therefor the rent of twenty-four hundred dollars

(12400.00) lawful money of the United States of America,

as follows: Two hundred dollars (f200.00) on the 23d day

of each and every month during said term in advance;

and the said lessee promises to pay said rent in such

lawful money, as follows, to wit, the sum of two hun-

dred dollars (.|200.00) monthly in advance; and to quit

and deliver up the premises to the lessors or their agent

or attorney, peaceably and quietly at the end of the

term, in as good order and condition, reasonable use

and wear thereof and damage by the elements excepted,

are now or may be put into, and to pay the rent as

above stated during the term; also the rent as above

stated for such further time as the lessee may hold the

same; and not to make or suffer any v aste thereof, nor

permit any person or persons to improve the same or

make or suffer any alteration therein without the ap-

probation of the lessors thereto in writing having been

first obtained; and that the lessors or their agent may

enter to view and make improvements, and to expel the

lessee if she shall fail to pay the rent as aforesaid or

to make or suffer any strip or waste thereof;
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Aucl it is further agreed between the parties hereto

that as a part of the consideration for this lease, the said

Jennie C. McKenzie is to furnish a furnace and all neces-

sary apparatus and fixings suifuient and necessary to

heat the Avhole of said building, the said lessors agree-

ing to put the same in working condition and to pay all

the expenses thereof, and to furnish all fuel necessary

for heating said building during the said term.

And it is further agreed between the parties hereto

that in case of the sale of the said building or premises

by the lessors, that upon thirty (30) days' notice to quit

by the said lessors to the said lessee, in writing, then

this lease shall immediately become void, and the said

lessee shall vacate the said premises at the end of said

thirty days; and should default be made in the payment

of any portion of said rent when due and for fhree (3)

days thereafter, the said lessors, their agent, or attor-

ney, may re-enter and take possession, and at their op-

tion terminate this lease.

In witness whereof said parties have hereunto set

their hands and seals the day and year first above writ-

ten.

uSd) HUOH MADDEN.

WILLIAM E. DONOHUE.

JENNIE C. McKENZIE.

In the presence of:

M. L. SI'LLIVAN.

EDGAR WICKERSHAM.
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United Stales of Anu'i-iea, 1

District of Alaska. J

This is to certify lliat before liie, >L L. Sullivan, a

notary public in and foi- the District of Alaska, dnl}^

commissioned and sworn, personally came Hngh Mad-

den, William Donahue and —— McKenzie, to me

known to be the individuals described in, and who exe-

cuted the foregoing lease, and acknowledged to me that

they executed the same freely and voluntarily for the

uses and purposes therein set forth.

Witness my hand and olticial seal this 2od day of

September, 190t.

[Notarial Seal] (Sd) M. L. SULLIVAN,

Notary I'ublic in and for the District of Alaska.

II.

That immediately upon the execution of said agree-

ment of sale the plaintiff entered into the possession of

said property above described, and ever since said time

has been and now is eutith^d to the possession of the

same; that ever since said 23d day of September, 1904,

the plaintiff has been in possession of said property,

save and except that on the 29th day of May, 1905, the

defendants herein, and while the plaintiff was in the

quiet and peaceable enjoyment of said premises, wrong-

fully and unlawfully and by force and violence and by

threats of force and violence ejected and ousted the

plaintiff from the possession of the same.
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III.

That the plaintiff lierein lias in all rospects complied

Avith said agreement and Avitli each and all of the con-

ditions thereof, and has ])aid the iustallnients of rent,

therein specified upon the P.Sd day of each and every

month, since said lease was executed, and on the 28d

day of May, 1905, the plaintiff paid to the defendants

the sum of two hundred dollars (f200.00), being- the rent

in advance for said premise's for the mor-th ending June

23d, 11)05, and the said defendants did receive and ac-

cept said money in full payment of the rent for the

month to expire on the 23d day of June, 1905, and gave

their receipt therefor.

IV.

That on the 29th day of :May, 1905, and while the

lilaintiff herein w;!s in the (]uiet and peaceable posses-

sion of tlie property herein described, under an<l by

virtue of the lease aforesaid, tlie defendants herein,

without tli.e consent and again>:t the protest of this

plaintiff, did v^Tongfully ana unlawfully and hy force

and with threats of force and violence, oust and eject

the plaintiff from the i)ossessi(m of said premises, and

ever since said time have and do now wrongfully, un-

lawfully and forcibly withhold the possession of said

ju'emises from the plaintiff, and do threaten and assert

that the lease herein described is terminated and for-

feited, and that tlje plaintiff shall not be permitted to

again enter upon or be permitted to continue in the pos-

session of said premises.
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V.

That ihv defoiulants and caoli and botli of tlicni, are

insolvent and unable to resjiond in di'niai;es In anj sum

whatsoever tliat niight be recovered by the plaintiff

against the defendants, by reason of the aets aforesaid.

And unless an order of this Honorable Court is made

restraining and prohibiting the defendants and each of

them and all persons elainiiug by, through or under

them, from goiug upon and withholding the possession

of said premises, from this plaintiff, and unless an order

of this Honorable Court is made restoring the plaintiff'

to her said possession, the plaiutitf Avill suffer great and

irreparable loss and injury.

Vil.

That the plaintiff' has no plain, adequate or speedy

remedy- at law.

VII.

That by reason of the acts aforesaid the plaintiff has

been damaged in the sum of five hundred dollars

($500.00).

Wherefore the plaintiff' prays a decree of this Honor-

able Court ordering and adjudging:

(1) That the plaintiff is entitled to the immediate

possession of the premises herein described, and that

the same be forthwith returned to her.

(2) That the defendants, and all persons claiming

by, through or under them, since the execution of said

lease, be restrained and prohibited from in any way dis-

turbing the possession of the plaintiff to said premises.
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(3) That a mandator}- iujunction forthwith issue,

i-estoriug the phiintiff to the possession of said premises,

and that said mandatory injunction, upon the final hear-

ing of this cause may be rendered perpetual.

(4) That the plaintiff recover her costs and disburse-

ments, and for such other and further relief as to this

Honorable Court may seem just and equitable in the

premises.

McGINN & SULLIVAN,

Attorneys for Plaintiff.

United States of America,
^
>ss.

District of Alaska, J

I, Jennie C. McKenzie, being duly sworn say: I am

the plaintiff in the within entitled action; that I have

read the foregoing complaint, know the contents thereof

and the allegations therein are true as I verily believe.

JENNIE 0. McKENZIE.

Subscribed and sworn to before me this 31st day of

May, 1905.

[Seal] E. S. McGINN,

Notary Public for District of Alaska.

Filed in the United States District Court, District of

Alaska, Third Division. June 1, 1905. E. J. Stier,

Clerk.
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And on, to wit, the same day, in said court, among other

things were the following proceedings:

[Title of Court and Cause.]

Order to Show Cause.

Be it remembered that on the 1st day of June, 1905,

tlie plaintiff in the above-entitled action applied for an

order based upon the complaint herein, citing and re-

(luiriug the defendants and each of them to be and ap-

pear in this court on the 2d day of June, 1905, and show

cause, if any, Avhy a mandatory injunction should not be

issued restraining and, prohibiting the defendants and

each of them and all persons claiming by, through and

u.uder them from interfering with or molesting the

plaintiff in the use and enjoyment of the premises in

the complaint described, and why said plaintiff should

not be restored to the full and complete control, use

and benefit of said premises.

And it appearing to the Court from said complaint

duly verified, that this is a proper case for the granting

of an injunction restoring to the plaintiff the possession

of the premises in the complaint described, and restrain-

ing and prohibiting the defendants and each of them

from interfering in any way with the plaintiff's use,

control and enjoyment of said premises, unless cause to

tlie contrary be shown, it is therefore on motion,

Ordered and adjudged, that the defendants and each

of tliom be and appear in this court and cause on the

2d day of June, 1905, at the hour of 10 :00 o'clock A. M.,
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to show cause, if any, why the order prayed for should

not be granted.

And said defendants are hereby notified that if at

said time they fail to appear and show cause why such

ail order should not be made, that this Court will make

an order restoring the plaintiff to the possession of the

property described in the complaint herein, and shall

enjoin the defendants and each of them from molesting

the plaintiff in her use and enjoyment of said premises

in any way.

Done in open court at Fairbanks, Alaska, this 1st day

of June, A. D. 1905.

JAMES WIOKERSHAM,
District Judge.

Entered Journal No. 3, page 415, June 1st, 1905.

I'iled in the United States District Court, District of

Alaska, 3d Division. June 1, 1905. E. J. Stier, Clerk.

And on, to wit, the 2d day of June, 1905, the same being

one of the regular judicial days of said April, 1905,

term of said Court, among other the following pro-

ceedings were had:

[Title of Court and Cause.]

Motion to Dismiss.

Coiiio now the defendants in the above-entitled cause

;»ii<l ill response to the application for a writ of restitu-

tion and order of injunction herein, move the Court to

dismiss said cause upon the grounds:
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1st: That this Court has no jurisdiction of the de-

fondants herein, or either of them.

2d. That this Court has no jurisdiction of the suh-

ject matter herein.

3d: That accordinji; to the allegations contained in

plaintiff's complaint, plaintiff has a plain, speedy and

adequate remedy at law.

4th: That plaintiff's complaint does not state facts

sufficient to constitute a cause of action against defend-

ants, or either of them, in favor of plaintiff.

CLAYPOOL, STEVENS, KELLUM & COWLES,

Attorneys for Defendants.

Filed in United States District Court, District of

Alaska, 3d Division, June 2, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Order Overruling Motion to Dismiss.

And now, to wit, June 2d, 1905, this action coming on

to bv^ heard on the motion of the defendant to dismiss,

the Court after hearing argument of counsel of l>oth

parties, overrules said motion, to which defendant ex-

cepts, and exception allowed.

Entered Journal, No. 3, page 427, June 2d, 1905.
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[Title of Court and Cause.]

Demurrer.

Come now the defendants in the above-entitled action,

and demur to the complaint of plaintiff herein, and for

grounds of demurrer say:

I.

That the Court has no jurisdiction of the person of

the defendants, or of the subject of this action;

II.

That the complaint of plaintiff herein does not state

facts sufficient to constitute a cause of action in favor

of pbuntifT and against the defendants, or either of

them.

CLAYPOOL, STEVENS, KELLUM & COWLES,

Attornevs for Defendants. .

Filed in the United States District Court, District of

Alaskn, 3d Division. June 2, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Order Denying Demurrer.

And now, to wit, June 1st, 1905, this cause coming on

to be heard on the demurrer of the defendant to the

complaint filed herein, the Court after hearing argument

of counsel of lioth i)arties, denies the demurrer, to

which tlie defendant excepts, and exception is allowed.

Entered Journal, No. 3, page 427, June 1st, 1905.
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[Title of Court and Cause.]

Answer.

Come uow the (lefendaiits in the above-entitled cause,

and answering the complaint of plaintiff herein, say:

I.

Defendants admit the allegations contained in para-

graph one of said complaint of plaintiff.

11.

Defendants deny each and every allegation contained

in paragraph two of plaintiff's said complaint.

III.

Defendants admit the allegations contained in para-

graph three of plaintiff's said complaint, excepting that

defendants deny that plaintiff has in all respects com-

plied with said agreement, and with each and all of the

covenants thereof, as alleged in said paragraph.

IV.

Defendants deny the allegations contained in para-

graph four of said complaint, saving and excepting that

they admit that on or about the 29th day of May, 1905,

defendants, without the consent of plaintiff, took pos-

session of said premises, and ever since said time have

been, and now are in possession of the same, to the ex-

clusion of the plaintiff, and admit that the defendants

assert that said lease, in said complaint described, has

been terminated and forfeited by plaintiff, and that

plaintiff shall not be permitted to again enter upon, or

be permitted to continue in the possession of the same.
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V.

Defendants deny each and every allegation contained

in paragraph five of said complaint of the plaintiff.

VI.

Defendants denj' each and every allegation contained

in paragraph six of said complaint of plaintiff.

YII.

Defendants deny that by reason of the acts com-

plained of in said complaint of plaintiff, that plaintiff

has been damaged in the sum of five hundred dollars

(fSOO.OO) or any other sum, as alleged in paragrapli

seven of said complaint, or otherwise.

And for further answer, and as an affirmative defense

to said complaint of said plaintiff, defendants allege:

1. That on the 23d day of September, A. D., 1904,

plaintiff and defendants entered into an agreement in

writing as set forth in paragraph one of plaintiff's com-

plaint herein.

2. That immediately upon the execution of said

agreement plaintiff entered into the possession of the

property described in said lease, and ever since said

date until the 29th day of May, A. D. 1905, occupied said

premises as a lodging-house, and furnished a portion of

the furniture for the rooms of said second story of said

I)remises.

8. That at tlie time of the execution of said lease the

defendants were conducting, and ever since said time

have conducted, are now conducting, and expect to

continue to conduct on the first floor of said Madden

1
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House, and immediately iiuder the premises claimed by

plaintiff in said lease, a retail liquor business.

4. That after the date of the execution of said lease,

and the taking possession of said premises thereunder

by plaintiff, to wit, on or about the 2Gth day of Septem-

ber, A. D. 1904, plaintiff and defendants made and en-

tered into an oral agreement, which oral agreement

substituted in part, and took the idace of said lease

above described, wherein it was mutually agreed be-

tween the said parties thereto that said new agreement

should comprehend and embrace all of the terms indi-

cated in said written lease, concerning plaintiff's occu-

pancy of said premises, as therein stated, and in addi-

tion to the terms therein stated plaintiff' should at all

times until September 23, 1905, use her best efforts to

keep all of said rooms in said premises occupied as a

hotel or lodging-house by persons most likely to pat-

ronize the bar of defendants, innnediately under said

roomitlg-house, and that ])laintitt' further agreed that

she would personally occupy said premises and manage

said rooming-house, and as a consideration for the same

plaintiff' was to receive, and did receive, all liquors sent

to her apartments in said building at half rates, and

further received from defcMidants' bar a commission of

Iwenty-five jum- cent (25%) <>ii J^'l liquors, cordials, and

other drinks, as well as cigars pui-chased by her, or

sent to her apartinenls in said i>reiuises.

5. That all of tlu^ terms of snid agreemeni wcvo car-

ried out upon the part of ])laintiff and defendants until

about the 2Stli day «d' May, A. D. l!H)r>, when plaiiitilT,
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V.

Defendants deny each and every allegation contained

in paragraph five of said complaint of the plaintiff.

VI.

Defendants deny each and every allegation contained

in paragTaph six of said complaint of plaintiff.

VII.

Defendants deny that by reason of the acts com-

plained of in said complaint of plaintiff, that plaintiff

has been damaged in the sum of five hundred dollars

(1500.00) or any other sum, as alleged in paragraph

seven of said complaint, or otherwise.

And for further answer, and as an affinnative defense

to said complaint of said plaintiff, defendants allege:

1. That on the 23d day of September, A. D., 1004,

plaintiff and defendants entered into an agreement in

writing as set forth in paragraph one of plaintiff's com-

plaint herein.

2. That immediately upon the execution of said

agreement plaintiff entered into the possession of the

property described in said lease, and ever since said

date until the 29th day of May, A. D. 1905, occupied said

premises as a lodging-house, and furnished a portion of

the furniture for the rooms of said second story of said

premises.

3. That at the time of the execution of said lease the

defendants were conducting, and ever since said time

have conducted, are now conducting, and expect to

continue to conduct on the first floor of said Madden
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House, and iinmediateh'^ under the premises claimed bj

plaintiff in said lease, a retail liquor business.

4. That after the date of the execution of said lease,

and the taking possession of said premises thereunder

by plaintiff, to wit, on or about the 26th day of Septem-

ber, A. D. 1904, plaintiff and defendants made and en-

tered into an oral agreement, which oral agreement

substituted in part, and took the place of said lease

above described, wherein it was mutually agreed be-

tween the said parties thereto that said new agreement

should comprehend and embrace all of the terms indi-

cated in said written lease, concerning plaintiff's occu-

pancy of said premises, as therein stated, and in addi-

tion to the terms therein stated plaintiff should at all

times until September 23, 1905, use her best efforts to

keep all of said rooms in said premises occupied as a

hotel or lodging-house by persons most likely to pat-

ronize the bar of defendants, immediately under said

rooming-house, and that plaintiff further agreed that

she would personally occupy said premises and manage

said rooming-house, and as a consideration for the same

plaintiff was to receive, and did receive, all liquors sent

to her apartments in said building at half rates, and

further received from defendants' bar a commission of

twenty-five per cent (25%) on all liquors, cordials, and

other drinks, as well as cigars purchased by her, or

sent to her apartments in said premises.

5. That all of the terms of said agreement were car-

ried out upon the part of plaintiff and defendants until

about the 28th day of May, A. D. 1905, when plaintiff,



20 JT)ifili M(t(Jc}€n and William Donohuc

In violation of her agreement and said lease, without

any notice or "warninu: to defendants, moved all of the

furniture of said premises, excepting about four rooms

(hereof, out of said premises so leased and occupied by

lier, and for the purpose of cheating and defrauding

defendants, and hindering their said business, plaintiff

then and there implored, advised and commanded the

occupants of said premises to leave said premises and

go with her to the rooming-house, dance-hall and saloon

of Joe Ward, situate on Fourth and Onshman Streets,

Fairbanks, Alaska.

0. Defendants further allege, that thereafter, and

on the 2^th day of May, 1905, defendant Donohue noti-

fied plaintiff that she had violated her contract with de-

fendants, and the letter and spirit of said contract and

lease, and that the said Donohue, being then the owner

of said lease, declared the same forfeited.

7. Defendants further allege that therafter, and on,

to wit, the 29tli day of May, A. D. 1905. the defendant

Donohue took possession of all of said premises peace-

ably, and while the said plaintiff was out of the posses-

sion of the same, and has ever since held possession

thereof, and is now in possession of the same, and of

all of said premises and occupying the same as a hotel

and lodging-house.

S. That the real estate upon which said ;Madden

Rouse is located is claimed to be owned, and is in part

owned by Fred E. Woitke, and that said building situ-

ate upon said premises is owned by the defendant Dono-

hue, and that the said defendant Donohue now holds
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possession of the real estate iipou wliicli said buildiug

is situate UDder aud by Airtue of a lease from the said

Fred E. Woitke, and pays as ground-rent therefor the

sum of five hundred and fifty dollars (l-SoO.OO) per

month, and that the said defendant Donohue and the

defendant Madden at the time of entering into said

lease with the plaintiff owned said building, and held

the ground upon which said building is located from the

said Fred E. Woitke, as owner, under a written lease.

9. That plaintiff at all times since the execution of

said lease has admitted the title of defendants, and de-

fendants' grantee, the said defendant Donohue, as land-

lord, and has claimed no other source of title, right or

interest therein.

10. Defendants are informed, believe and allege,

that plaintiff owns an interest in the operation and

profits of a competitive business to that of defendants,

to wit, that certain saloon, dance-hall, aud lodging-

house known as Joe Ward's, situate on Fourth Avenue

and Cushman Street, in the Town of Fairbanks, Alaska,

and has unlawfully, fraudulently, aud with intent to

financially ruiu the defendants herein, entered into a

conspiracy with the said Joe Ward and his associates,

for the purpose of disposing of defendants' competitive

business, and intended to, if allowed so to do, pay to

defendants the rent called for in said lease, and keep

during the term of said lease, said second story of said

building closed, thereby cutting off the patronage due

to defendants from said defendants' bar-room, thereby

causing defendants to close their said saloon, and in
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.

that eveut to cause the said defendant Donohue to lose

tlie buildiuo- situate on said premises for the nonpay-

ment of said ground-rent to the said Fred E. Woitke, all

against the rights of defendants herein.

11. Defendants allege that the defendant Donohue

is wholly solvent, and is worth over and above his just

debts, in property in Alaska not exempt from execution,

in excess of the sum of ten thousand dollars, and is,

therefore, able to respond in damages to plaintiff for

any damages which she may sustain by reason of the

acts complained of in her said complaint herein.

12. Defendants further allege, that plaintiff has a

plain, speedy and adequate remedy at law.

13. That for a valuable consideration the defendant

Madden did, on or about the 28th day of February, A.

D. 1905, assign his interest in said lease and contract

existing between plaintiifs, as lessee, and the said

Madden and Donohue, as lessors, to the defendant

Donohue.

14. That by reason of the wrongful and unlawful

acts of plaintiff, as aforesaid, and the interruption and

interference with the defendants' said business, the de-

fendant Donohue has been damaged by plaintiff in the

sum of one thousand dollars (|1,000.00).

Wherefore defendants demand judgment against the

plaintiff for one thousand dollars (.|1,000.00) damages

and for costs of suit.

CLAYPOOL, STEVENS, KELLUM & COWLES,

Attorneys for Defendants.
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United States of America, >>

Territory of Alaska, I ss.

Third Division.
J

William DonoLue, being- tirst duly sworn, upon his

oath deposes and says:

That he is one of the defendants in the above-entitled

(.ause; that he has read the foregoing answer, knows the

contents thereof, and that the same is true as he verily

believes.

WILLIAM DOXOHUE.

Subscribed and sworn to before me this 1st day of

June, A. D. 1905.

[Seal] MORTON E. STEVENS,

Notary Public in and for Alaska, Residing at Fair-

banks.

Filed in the United States District Court, District of

Alaska, 3d Division. June 2, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Affidavit of William Donohue.

United States of America, ^

Territorv of Alaska.
(^ ss.

William Donohue, being first duly sworn, upon his

oath deposes and says:

1st: That he is one of the defendants in the above-

entitled action.
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2d: That the plaintiff herein did not pay her rent of

f200.00 for the premises claimed bv her in the complaint

herein on the 23d day of May, 1905, but paid the same

on the 26th day of May, 1905, and obtained a receipt

from affiant dated the 23d day of May, 1905, paying to

the 23d day of June, 1905, and at said time plaintiff said

nothing to affiant to indicate in any way that she in-

tended to move from the Madden Honse or to move any

of her furniture, and gave no warning whatsoever that

she intended to close said rooming-house.

3d: That afterwards, to wit, in the afternoon of the

28th day of May, 1905, plaintiff began to make prepara-

tions for packing and moving her furniture, and moved

the larger portion of said furniture on said day, and left

in said building only the furniture in four rooms, which

rooms were occupied by tenants who had paid their rent

in advance, as affiant is informed and believes, and

would not move.

4th: That affiant, upon discovering the plaintiff's mov-

ing from said building and taking her furniture from

said premises and learning of her requesting and de-

manding of the tenants of said building to move with

her to the saloon, dance-hall and rooming-house of Joe

Ward on the corner of Fourth Avenue and Cushman

Street, in Fairbanks, Alaska, affiant enquii'ed of plain-

tiff what she was doing and why she was moving from

said premises, and what she intended to do with the

house, and plaintiff evaded the answer, but finally

stated that she had possession of the house and it was

her business as to what she would do with the same, as
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she bad her rent paid. 8he was apparently guarded in

her statements and refused to talk or to give defendant

auj satisfaction as to her intention concerning said

premises.

5th: Affiant then stated to plaintiff that she could

not close up this house (meaning the Madden House)

and notified plaintiff that he would take possession of

the house and run it as soon as plaintiff left the

I)remises

,

>

6th: Attiant further states that before proceeding

further in the premises he consulted his lawyers, and

told them all of the facts as near as affiant knew at that

time, and upon the advice of affiant's lawyers, affiant

caused notice to be served upon plaintiff calling plain-

fiff's attention to her violation of the contracts and

lease existing, and declared said lease and contracts

forfeited. And afterwards, on the same day, to wit,

the 2{>th day of May affiant, acting on the advice of

counsel, finding said premises unoccupied, peaceably

and without force entered into said premises, took pos-

session of the same, secured furniture for the most of

the rooms of the said Madden House, at a large expense

to the defendants herein, and secured occupants for the

rooms of said property, and has ever since maintained,

and still maintains peaceable possession of said prem-

ises; and that affiant, as one of the defendants herein,

is enjoying the benefits of having the upper story of

said Madden House filled with tenants, and is enjoying

the patronage of such tenants to the Madden House

Bar.
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Tth: That affiaut on said 21)th day of May, after tak-

iug possession of said premises, notified plaintiff that

he held the small remnant of furniture which she left

in said premises subject to her orders; and immediately

on said day plaintiff sent for the remnant of said furni-

ture and took it from the premises in dispute. And

affiant is informed and vei'ily believes that she took it

to the rooming-house of the said Joe Ward.

8th: Affiant further states that plaintiff has no prop-

erty of any nature whatsoever in said Madden House;

that she voluntarily left said premises and abandoned

the same so far as making any use of said premises, and

that she fully intended to close said premises to gi'atify

her personal spite against defendants herein, and for

the further purpose of carrying out, as affiant is in-

formed and believes, a conspiracy entered into between

plaintiff and the said Joe Ward, and his associates, to

enhance the patronage of the said Joe Ward's place

and to deprive defendants of the fruits of a business

which defendants have, for the past year, been build-

ing, and thereby destroy a competition which then and

Avhich now exists;

9th: Affiant further states that he has at all times

acted in the best of faith towards plaintiff; that he has

been careful to act under the advice of his attorneys in

the premises, and that the possession of said premises

was obtained as aforesaid peaceably, and after the said

plaintiff had left said premises; and at no time did

affiant or his codefendant break the peace or use force

in the premises. WILLIAM DONOHUE.
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Subscribed aud sworu to before me this 2d day of

June, A. D. 1905.

[Seal] MORTON E. STEVENS,
Notary Public for Alaska.

Filed in the United States District Court, Distnct of

Alaska, 3d Division. June 2, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Affidavit of Hugh Madden.

United States of America,
^

Territory of Alaska, }> ss.

Third Division,

Hugh Madden, being first duly sworu, upon his oatli

deposes and says:

That he is one of the defendants in the above-entitled

action; that he has read the answer of defendants

Ijcrein, knows the contents, and that the same is true

as he verily believes.

That affiant is interested in the bar of the Madden

House, immediately below the second story claimed by

plaintifli herein; that each of said room are connected

Avith the bar-room below by electric bells, from which

defendants have heretofore derived, and still derive, a

large and lucrative patronage from the occupants of

the hotel, or rooming-house above said bar-room, and

that the defendants would be wholly unable to pay the

rent for said premises if the upper story of said building

be closed.
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That at the time of the j)aymeut of reut, to wit, ou

or about tlie 23d day of 'Slay, A. I). 1005, upon tlic part

of plaintiff, paving to the 23d day of June, A. 1). lOOo,

])laintiff gave no warning or indication whatsover that

!^•he intended to vacate said premises, and that on or

about the 28th or 2Uth day of May, A. D. 1905, without

warniiiji-, as aforesaid, plaiiitiri began to move her fur-

niture from the roouis of said hotel, and move<l tliem to

tlie saloon and rooming house known as Joe Ward's,

in Fairbanks, Alaska, and affiant then and there ])ro-

tested. Plaintiff thereafter stated to affiant that she

A\ ould put *'you," meaning the defendants, "on the bum,"

meaning, as affiant verily believes, that she intended to

tinancially ruin defendants, and do away witli the com-

petition to Joe Ward's saloon, in which business affiant

is informed and believes, that plaintiff is interested.

Affiant further avers, upon information and belief,

that defendnnts Avill be able to prove nn unlawful con-

spiracy between plaintiff and the said Joe Ward and

Jiis associates, and that defendants will be able to prove

by competent witnesses that the said Joe Ward stated,

].rior to the 29th day of 3lay, A. D. 1905, -that he had

interested Mrs. McKenzie, meaning plaintiff, in his en-

terprise; that tlie said ?drs. ^IcKenzie was going to leave

ihe .Madden House and come to his place, bringing with

iier all tlie furniture of the Madden House, and the

present tenants therein, and that the said Mrs. McKen-

zie had a lease from Madden and Douohue, and that

they, meaning ^Irs. McKenzie and the said Joe Ward,

intended to pay the rent under said lease until the end
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of the lease in fc?epteinber, wliicli he could well afford to

do, ill order to dispense v\'itli the eoiiipetition of the

Madden House 8ah)ou and Hotel."

Affiant further states tliat tlie defendants are unable

to get sucli voluntary proof at this time, but that he

l)elieves he can prove tlie same bv proces;^. of subpoena

;it the final trial of tliis cause.

Affiant further states that the defendants have been

put to o-reat expense, to wit, about tlie sum of .|2,500.00,

1o secure furniture for about V.) rooms of said hotel,

and have about filled said hotel or rooming-house with

tenants, and if the Court would dispossess defendants

at this time the same would v^ork great and irreparable

injury to defendants', and that plaintili is v^-'iiolly iusol-

N'ent and unable to respond in damages in the premises.

HUGH :\rADDEX.

Subscribed and sworn to before me tliis 2 1st day of

June, A. D. 1905.

[Seal] 3I0RT0X E. STEVENS,

Notary Public in and f<u- Alaska, Tiesiding at Fairbanks.

Filed in tlie Fniied Stnti-s Dih'lrict Court, District of

Alaska, 3d Division. .Turie 2, 1005. E. J. Stier, Clerk.
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[Title of Court and Cause.]

Affidavit of Jack Reagan.

United States of America,
^
Us.

Territory of Alaska.
J

Jack Reagan, being duly sworn, upon his oath says:

That he is acquainted with the plaintiff and the de-

fendants in the above-entitled cause; that on the 2Tth

«lay of ^lay, 1905, he Avas in the employ of William Don-

ohue in the Madden House in Fairbanks, Alaska, and

had been in such employ for about eight months last

past, and that he is still in such employ in the capacity

of floor manager on the first floor of said ^iadden House.

Affiant further states that he was at such time, and

had been for some time last ])ast, on very good terms

Willi the plaintiff, and that the night (.f May 27, 1905,

plaintiff called affiant into her apartments on the sec-

ond story of the Madden House and inquired of affiant

how much wages he was receiving downstairs, and

affiant informed her that he was then receiving flO.OO

jier day, but that he expected to receive more wages as

soon as business would pick np this spring and the com-

ing summei-. Plaintiff ansAvered affiant saying that

"Business will never pick up with this house [meaning

the Madden House]. I have a lease ou the place until

next September, and 1 am going to move with my fur-

niture to Joe Ward's dance-hall and lodging-house, and

will keep these rooms bare, and see that no women

occupy them. 1 want to get all of the girls I can to go
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with me over there, and T will *iive them free room rent

.111(1 will not ohnrp;e them anything for rooms, and if

you will come over with ns we will give you |15.00 a

day, with a guarantee for all summer, and you are to

bring all the women you can with you, and I know you

can bring several by talking to them." Plaintiff also

stated to aftiant that ''We have the whole thing over

there [referring to Joe \Vard's dance-hall]. My friend

George [meaning George Krau] and I own everything

down there, and even if we do not make much at the

start we can run just the same, while the others cannot.

We will put this house out of business, as I control the

upstairs." And affiant replied that "It is a cinch that

they cannot run the downstairs of this house [meaning

the Gladden House] without the upstairs"; and plain-

tiff answered ''Yes, that is right, and I intend to hold

tlie upstairs." Affiant then replied to plaintiff in sub-

stance that Madden and Donohue had treated affiant in

all respects satisfactorily, and gave him w^ork during

the winter when they could have employed other per-

sons probably more advantngeously than affiant, and

that affiant did not care to cliange at this time, even

on plaintiff's promise of better wages. Plaintiff then

answered affi.ant that '"VN ell, T tln'nk you are making a

mistake, because you v/ill s;-e in a couple of weeks that

the other house will be doing all the business, and this

house [meaning the ^fadden TTouse] will be doing noth-

ing."

JACK REAGAN.
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Siibscribod and sworn to before me this 2d day of

June, A. D. IfVOo.

[Seal] J. C. KELLUM,

Notary Public for Alaska.

Service admitted this 2d day of June, A. 1). 1905.

Mo(iINN & SULLIVAN,

Attorneys for Plaintiff.

Filed in United States District Court, District of

Alaska, ad Division. June 3, 1005. E. J. Stier, Clerk.

[Title of Court and Cause.]

Order Settling Bill of Exceptions.

Now on this 8th day of July, 1005, came the defend-

ants Hugh Madden and \Villi:i!:i Donohue, by their at-

torneys, Messrs. Claypool, Stevens, Kellum «S: Cowles,

and the plaintiff Jennie C. McKenzie, also came by her

attorneys, Messrs. Mc<nnu t^c Sullivan, and the said de-

fendants present their statement of facts and bill of

cxce})tions for settlement herein on their appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit, which bill of exce]»tions consists of the fore-

going; typewritten pages of tiie testimony, consisting of

affidavits filed in said cause and attached hereto; and

there being no objections thereto upon the part of plain-

tiff, and no amendments projxjscd tliereto; and the said

proceedings and evidence as aforesaid being and con-

stituting all of the evidenf-e and proceedings in said

cause, not of reeord; and inasmuch as the same does not
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appear of record in said action and is correct in all re-

spects and is hereby approved, allowed and settled, the

same and the whole thereof is hereby made a part of

the record herein.

Done in the same term of court as the trial thereof,

and within the time allowed by order of said court, and

by the same Judge who presided at the proceedings in

said cause, this 8th day of July, A. D. 1905.

JAMES WICKERSHAM,
Judge.

[Title of Court and Cause.]

Motion for Judgment.

Comes now the above-named plaintiff and moves the

Court for judgment on the pleadings in the above-en-

titled cause, for the reasons:

I.

That the answer filed by the defendants herein does

not constitute a defense to the cause of action set forth

in the complaint.

s II.

That the cause of action set forth in plaintiff's com-

plaint is admitted by the answer of the defendants.

McGINN & SULLIVAN,

Attorneys for Plaintiff.

Service of a true copy of the within motion is hereby

accepted this 5th day of June, 1905.

OLAYPOOL, STEVENS, KELLUM Si COWLES,

Attorneys for the Defendants.
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Filed in the United States District Court, District of

Alaska, Third Division. June 5, 1905. E. J. Stier,

Clerk.

[Title of Court and Cause.]

Judgment.

Be it remembered that on this 6th day of June, 1905,

came on regularly for hearing the motion of the plain-

tiff for judgment on the pleadings in the above-entitled

cause, McGinn & Sullivan, appearing as attorneys for

the plaintiff and Claypool, Stevens, Kellum & Cowles,

appearing as attorneys for the defendants.

And it appearing to the Court from the pleadings in

the above-entitled cause, that on the 23d day of Sep-

1 ember, 1904, the defendants leased to the plaintiff the

premises described in the complaint and hereinafter

described, which said lease is in words and figures as is

set forth in paragraph I of plaintiff's complaint; and,

that immediately upon the execution of said lease and

pursuant thereto, the plaintiff entered into tlie posses-

sion of said premises hereinafter described, and con-

tinued in the use, occupation and possession thereof un-

til the 29th day of May, 1905, when the defendants

wrongfully and unlawfully and against the consent of

the plaintiff took possession of said premises, and ever

since said time have been and now are in the possession

(tf the same, to the exclusion of the plaintiff, and that

the defendants assert that the plaintiff shall not be

permitted to again enter upon, or be permitted to con-

tinue in the possession of the same.
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And it further appearing to the Court from the plead-

ing that said entry of the defendants is witliout right,

and that the defendants now wrongfully and unlaw-

fully withhold the possession of said premises from the

plaintiffs;

Now, therefore, the Court, after hearing the argu-

ments of counsel of the respective parties, and being

fully advised in the premises, orders and adjudges:

I.

That the plaintiff is the legal owner of a legal estate

for years in and to the property described in the com-

plaint herein, described as follows:

All of the second story of the building known as the

Madden Hotel, consisting of 19 rooms, situated on the

easterly one-half {\) of lot 14, in block one, east, facing

iind abutting Front Street; and extending in a south-

erly direction towards Second Avenue, a distance of 110

feet, and no more. Situated in the town of Fairbanks,

Alaska, which estate for years is to expire upon the

23d day of September, 1905, unless the plaintiff herein

shall elect to continue the same in force for a period

to expire on the 23d day of September, 1906.

II.

That the plaintiff is entitled to the present and imme-

diate right to the possession of said premises, and that

the defendants wrongfully withhold the same from her.

III.

That the plaintiff is entitled to recover her costs and

disbursements herein, and that execution and a writ of
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restitution may issue to enforce the provisions of this

jiidgTnent. f

Dated at Fairbanks, Alaska, this 8th day of June,

A. I>i 1905.

JAMES WICKERSHAM,
District Judge.

Entered Journal No. 3, page 438, June 8, 1905.

Filed in the United States District Court, District of

Alaska, Third Division. June 5, 1905. E. J. Stier,

Clerk.

[Title of Court and Cause.]

Assignment of Errors.

Come now the defendants, Hugh Madden and William

Donohue, and file the following assignment of errors,

upon which they rely:

I.

That the Court erred in denying defendants' motion

to dismiss the above-enttiled cause.

II.

That the Court erred in overruling defendants' demur-

rer to plaintiff's complaint in said cause.

III.

That the Court erred in granting plaintiff's motion

for judgment on the pleadings in said action.

IV.

That the Court erred in rendering and entering judg-
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meut agaiust defeudaiits in favor of plain ti'ff in said ac-

tion.

Wherefore, defendants Hugh Madden and William

Donohue pray that the judgment or decree of said Court

be reversed and set aside, or modified, and for such other

relief as they are entitled to receive.
'

OLAYPOOL, STEVENS, KELLUM & COWLES,

Attorneys for Defendants.

Service of within admitted this 8th day of June, A. D.

1905.

McGINN & SULLIVAN,
' Attorneys for Plaintiff.

Filed in the United States District Court, District of

Alaska, Third Division. June 8, 1905. E. J. Btier,

Clerk.

[Title of Court and Cause.]

' Motion for Appeal.

Now on this 8th day of June, 1005, come the defend-

ants, Hugh Madden and William Donohue, by then-

counsel, Messrs. Claypool, Stevens, Kellum & Cowries,

and represent unto this Honorable Court that they feel

themselves aggTieved by the rulings, decis^ious and judg-

ment rendered in thi« cause, and that said judgment is

one from which an appeal lies to the United States Cir-

cuit Court of Appeals, for the Ninth Circuit, and that

th€y desire to appeal from this court in said cause to

said Appellate Coui't.
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Wherefore, defendants pray for an order of court al-

lowing an appeal herein to said United States Circuit

Court of Appeals for the Ninth Circuit; that the Court

fix the amount of bond, and that the same be, when

given and approved, a supersedeas as well as a bond

for costs and damages on appeal.

OLAYPOOL, vSTEYENS, KELLUM & COWLES,

Attorneys for Defendants.

Service of above admittled this 8th day of June, A. D.

1905.

McGINN & SULLIVAN,

Attorneys for Plaintiff.

Filed in the United States District Court, DistricI of

Alaska, Third Division. June 8, 1905. E. J. Stier,

Clerk.

[Title of Court and Cause.] '

Order Allowing Appeal.

Now on this 8th day of June, 1905, the same being

one of the regular judicial days of the si>ecial term of

this court, held at Fairbanks, Territory of Alaska Third

eJudicial Division, this cause coming on to be heard upon

the petition of defendants, Hugh Madden and William

Donohue, for an appeal, and the said defendants appear-

ing by their counsel, Messrs. Claypool, Stevens, Kellum

& Cowles, and the plaintiff appearing by her counsel,

Messrs. McGinn & Sullivan, and the Court being advised

in the premises:



r.s. Jriniic C. }fcK<niz'\c. 39

It is ordered tliat the a])i)enl of the defendants, Hugh

Maddeu and William Donoline, in said cause, to the

United States Circuit Court of Appeals, for the Ninth

Circuit, be, and the same is hereby, alloAved; and that

a certified transcript of the record, evidence and exhib-

its, and all proceedings herein be transmitted to said

United States Circuit Court of Appeals for the Ninth

Circuit.

It is further ordered that the return day of said ap-

})eal and citation be fixed at thirty days from the date

hereof, and that said defendants, Hugli Madden and

William Donohue, shall have thirty days from this date

within which to prepare and file their statements of

facts and bill of exceptions herein.

It is further ordered that the bond on appeal of the

said Hugh Madden and William Donohue be, and the

same is hereby fixed at the sum of five thousand dollars

(15,000.00) the same when given and approved to act as

a supersedeas bond as well as a bond for costs and dam-

ages on appeal; and that all proceedings in said cause

on execution or otherwise are hereby stayed.

JAMES WICKERSHAM,
Judge.

Entered Journal No. 3, page 439, June 8, 1905.

Filed in United States District Court, District of

Alaska, Third Division. June 8, 1905. E. J. Stier,

Clerk.
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[Title of Court and Cause.]

Bond on Appeal.

Know all men by these presents, that we, Hugh Mad-

den and William Donohue, of the town of Fairbanks,

Territory of Alaska, as principals, and Daniel A. Mc-

Cartj and David Fairburn, of the same place, as sure-

ties, are held and firmly bound unto Jennie C. McKenzie,

in the full and just sum of five thousand dollars

f 15,000.00), to be paid to the said Jennie C. McKenzie,

her attorneys, executors, administrators or assigns, to

which payment well and truly to be made we bind our-

selves, our heirs, executors and administrators, jointly

and severally, firmly by these presents.

Sealed with our seals and dated this 8th day of June,

A. D. 1905.

Whereas, lately, at a term of the District Court for

the Territorj^ of Alaska, Third Division, in a suit pend-

ing in said court between said Jennie C McKenzie, as

plaintiff, and the said Hugh Madden and William Don-

ohue, as defendants, wherein the said plaintiff sued for

the possession of the second story of that certain build-

ing known as the Madden House, situate on the easterly

one-half of lot four, in block one, east, between First

and Second Avenues, in the town of Fairbanks, Terri-

tory of Alaska, Third Division, and for damages against

defendants for the wrongful detention of said prem-

ises; a judgment was rendered against said defendants

on the pleadings in said action. And the said Hugh

Madden and William Donahue are about to obtain from
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said court au order allowing- an appeal to the United

States Circuit Court of Appeals, for the Ninth Circuit,

to reverse the said decree and final judgment in the

aforesaid suit, and a citation directed to said Jennie

C. McKenzie, plaintiff above named, is about to be is-

sued, citing- and admonishing- her, the said plaintiff, to

be and appear at the United States Circuit Court of

Appeals, for the Ninth Circuit, to be holden at San Fran-

cisco, State of California. '

Now the condition of this obligation is such that if

the said Hugh Madden and William Donahue shall

prosecute their said appeal to effect, and shall answer

all damages and costs that may be awarded against

them, or either of them, if they fail to make their plea

good, and shall fully pay the judgment in said cause

rendered or to be rendered, and pay all just damages

for delay, and costs and interest on appeal, and pay

all damages for the use and detention of the property

in controversy in said cause, as well as all costs of suit

and appeal, and shall in all respects abide and perform

the orders and judgments of the Appellate Court upon

their said appeal, then the above obligation is to be

void; otherwise to remain in full force and virtue.

HUGH MADDEN. [Seal]

WILLIAM DONOHUE. [Seal]

DANIEL A. Mccarty. [Seal]

DAVID FAIRBURN. [Seal]
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United States of America,
^

f ss.

Territory of Alaska. J

Daniel A. McOartj and David Fairburu, the persons

named in and who subscribed the above and foregoing

undertaking as sureties thereto, being first severally

and duly sworn, each for liimself says:

That he is a resident within the territory of Alaska;

that he is not a counselor, attorney at law, marshal,

clerk of any court, or other officer of imy court; that he

is worth the sum si)ecified in the foregoing undertaking,

to wit, the sum of five thousand dollars (|5,0(M).0O), ex-

clusive of property exempt from execution and over and

above all just debts and liabilities.

DANIEL A. McC'AKTY.

DAVID FAIRBURN.

Subscribed and sworn to before me this 8th day of

June, A. D. 1905.

[Seal] MORTON E. STEVENS,

Notary Publi<- for Alaska.

Sufficiency of sureties on the within bond approved

this 8th day of June, A. 1). 1905.

JAMES WICKERSHAM,
Judge of said Court.

Filed in the United States District Court, District of

Alaska, Third Division. June S, 1905. E. J. Stier,

Clerk.
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[Title of Court aud Cause.]

Citation.

The President of the United States, to Jennie C. Mc-

Kenzie, Above-named Plaintiff, Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city of San Fran-

cisco, State of California, within thirty days from the

date of this writ, pursuant to an order allowing appeal,

made and entered in the above-entitled cause, in which

Jennie C. McKenzie is plaintitt' and respondent, and the

said Hugh Madden and William Donohue are defend-

ants in said action and appellants in said appeal, to

show cause, if any there be, why the decree and judg-

ment rendered in said cause in the District Court for

the Territory of Alaska, Third Division, against the de-

fendants herein, should not be set aside, corrected and

reversed, and why speedy justice should not be done to

the said Hugh Madden and William Donohue in that

behalf.

Witness the Honorable MELVILLE W. FULLER,

Cliief Justice of the Supreme Court of the United States

of America, this 8th day of June, A. D. 1904, and of the

Independence of the United States the one hundred and

twenty-ninth.

JAMES WICKEBSHAM,
Judge of the District Court for the Territory of Alaska,

Third Division.

Attest: EDWARD J. STIER,
"

. . Clerk.
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Due service of the within citation and receipt of a

copy tliereof admitted this day of June, A. D. 1905.

McGinn & sullivan,

Attorneys tor Plaintiff.

[Endorsed] : 315. In the District Court. McKenzie

vs. Madden. Citation. Filed in the United States Dis-

trict Court, District of Alaska, 3d Division. Jun. 8,

1905. E. J. Stier, Clerk.

Acknowledgment of Service.

Service of the foregoing transcript of .record by re-

ceipt of a copy thereof admitted this 8th day of July,

1905.

McGinn & sullivan,

Attorneys for Plaintiff.

[Title of Court and Cause.]

Clerk's Certificate to Transcript.

I, Edward J. Stier, clerk of the District Court for the

Territory of Alaska, Third Division, hereby certify the

foregoing 47 typewritten pages, numbered from 1 to IT

inclusive, to be a full, true and correct copy of the

record, bill of exceptions, assignment of errors and all

proceedings in the above-entitled cause, as the same re-

mains of record and on file in the office of the clerk of

said court; and that the same is in full compliance with

the order of said court allowing an appeal of said cause.

That jMbgefi 45 and 46 constitute the original citation

and.'pBoof of service.
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I fiinher certify that the costs of the foregoing record

(lu appeal are eleven and 95/100 dollars, and that said

amount was paid by the defendants above named.

In testimony whereof I have hereunto set my hand

and affixed the seal of said Court at Fairbanks, Alaska,

this 10th day of July, A. D. 1905.

LSeal] EDWARD J. STIER,

Clerk.

[Endorsed] : Xo. 1227. United States Circuit Court

of Appeals for the Xiuth Circuit. Hugh Madden and

William Donohue, Appellants, vs. Jennie C. MeKenzie,

Appellee. Transcript of Record. Upon Appeal from

the Fnited States District Court for the District of

Alaska, Third Division.

Filed August 7, 1905.

F. D. MOXCKTOX.

Clerk.
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IN THE

%nxtth BUUb (Hirtnxt (Etxmt of App^ab
FOR THE NINTH CIRCUIT.

HUGH MADDEN and WILLIAM >i

DONOHUE,
Appellants,

vs.
>

JENNIE C. McKENZIE,
Appellee.

BRIEF FOR APPELLEE.

I.

THE APPEAL SHOULD BE DISMISSED FOR WANT OF JURIS-

DICTION. THE ACTION AND JUDGMENT BEING LEGAL,

NOT EQUITABLE, CAN ONLY BE REVIEWED BY WRIT

OF ERROR.

The complaint in this action sets forth all the facts

necessary in an action in ejectment. While it is true a

mandatory injunction is prayed for, none was granted

either provisionally or finally. And it may well be



doubted, if the facts stated in the complaint are all

admitted to be true, whether in any view of the

case plaintiff was entitled to such relief. The
judgment in the action is simply that plaintifif is

the owner of the leasehold estate and for restitu-

tion of the possession of the premises. (Tr., fols.

34-36.) No equitable relief whatever is granted

by the judgment, and therefore it should be brought

into this Court by writ of error and not by appeal. It

is well settled that if an action at law is brought into

this Court by appeal instead of by writ of error, it

must be dismissed for want of jurisdiction.

Bevins vs. Ramsay, 11 How., 185.

Mussina vs. Cavazos, 6 Wall., 358.

II.

THE PLAINTIFF WAS ENTITLED TO JUDGMENT ON THE

PLEADINGS.

It is admitted by the defendants in their answer that

the written lease mentioned and set forth in plaintiffs'

complaint was duly executed, and it is also admitted that

on the 23d day of May, 1905, six days before plaintiff

was dispossessed, plaintiff paid to defendants the rent

of $200 one month in advance. (Tr., pp. 10 and 17.)

It is further expressly admitted by defendants that up to

the 28th day of May, being the day just before plain-

tiff was dispossessed, "that all the terms" of the lease

were carried out by plaintiff. (Tr., p. 19.) This is



sufficient answer to the claim in appellants' brief that

any issue was made by the denial in the answer of the

performance by plaintiff of the terms of the lease. The

answer then proceeds (Tr., pp. 19 and 20) to state the

only alleged breach by plaintiff of the terms of the lease.

These allegations are as follows (Tr. pp. 19 and 20) :

"5. That all of the terms of said agreement were car-

ried out upon the part of plaintiff and defendants until

about the 28th day of May, A. D. 1905, when plaintiflf,

in violation of her agreement and said lease, without

any notice or warning to defendants, moved all of the

furniture of said premises, excepting about four rooms

thereof, out of said premises so leased and occupied by

her, and for the purpose of cheating and defrauding

defendants, and hindering their said business, plaintiff

then and there implored, advised and commanded

the occupants of said premises to leave said premises

and go with her to the rooming-house, dance-hall and

saloon of Joe Ward, situate on Fourth and Cushman

streets, Fairbanks, Alaska.

''6. Defendants further allege, that, thereafter, and

on the 29th day of May, 1905, defendant Donohue noti-

fied plaintiff that she had violated her contract with de-

fendants, and the letter and spirit of said contract and

lease, and that the said Donohue, being then the owner

of said lease, declared the same forfeited.

"7. Defendants further allege that thereafter, and

on, to wit, the 29th day of May, A. D. 1905, the defend-



ant Donohue took possession of all of said premises

peaceably, and while the said plaintiff was out of the

possession of the same, and has ever since held posses-

sion thereof, and is now in possession of the same, and

of all of said premises and occupying the same as a

hotel and lodging-house."

We most respectfully submit that it is plain from

these allegations that plaintiff was entitled on the

pleadings to judgment for the recovery of the posses-

sion of the premises in question. The original lease,

being for the period of one year with the right to renew

for another like period, was within the statute of frauds.

Alaska Code Civil Procedure, sees. 1044 ^^^

1046.

Carter's Alaska Codes, pp. 354, 355.

The precise point was determined by the Supreme

Court of Michigan in Hand vs. Osgood, 107 Mich.,

65; 64 N. JV., 867. Also by the New York Supreme

Court in Rosen vs. Rose, 13 Misc. Rep., 565; S. C, 34

N. Y. Supp., 467.

Any attempted oral modification of the written lease

was void. This, for two reasons: first, because the

statute of frauds requiring such a contract to be in writ-

ing, it could not be modified by parol, and, independent

of the statute of frauds, the contract having actually

been reduced to writing, it could not afterwards be

modified by parol.



If the Court has jurisdiction, it is respectfuly sub-

mitted that the judgment should be affirmed.

J. C. CAMPBELL,
W. H. METSON,
F. C. DREW,
JOHN s. McGinn,
IRA D. ORTON,

Attorneys for Appellee.
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In this case the plaintiff below brought complaint

against the defendants, appellants here, alleging, that

she had leased certain premises—a hotel of nineteen

rooms—from them for one year, commencing September

23, 1904. A copy of the lease is set out, showing an

agreed rental of |200 per month, in advance, lessee to per-

mit no waste, and to put in certain permanent fixtures

and to furnish fuel for heating the building during the

term. That she remained in possession until the 29th of

May, 1905, when she was by the defendants forcibly ejected

and ousted. That she had complied with all conditions of

the lease and had on May 23, 1905, paid a month's rent

in advance from that date. That on the 29th of May,



1905, the defendants forcibly ejected and ousted her from

the premises, and have ever since, and now do, forcibly

and unlawfully withhold the i)ossession from tlie plaintiff

and assert the lease to be terminated and forfeited. That

the defendants were insolvent. That unless the defend-

ants were enjoined from withholding such possession and

the same restored, the plaintiff would suffer irreparable

loss. That plaintiff had no plain, adequate or speedy

remedy at law. That slie had bcc^n damaged in the sum

of |500.

8he prays a judgment decreeing her entitled to immedi-

ate possession of the property and the immediate return

thereof. That defendants be restrained from disturbing

her possession.

Upon this complaint a sliow cause order was issued, re-

citing that it appearing from the complaint to be a proper

case for granting an injunction "restoring to plaintiff the

possession of the premises," that if they, the defendants,

failed to show cause, the Court would make an order re-

storing the plaintiff to the possession of the property de-

scribed.

A motion to dismiss was then interposed on the ground

that the Court was without jurisdiction ; that it appeared

from the complaint that plaintiff had a plain, speedy and

adequate remedy at law, and that the c(miplaint did not

state sufficient facts to entitle plaintiff to the relief prayed.

This order was overruled; a demurrer was interposed

including the same grounds of objection. This was over-

ruled. An answer was then nmde admitting the execu-

tion of the lease, denying the forcible and unlawful ejec-



tion and ouster, admitting the month's rent paid May 23,

1905, bnt denying full compliance with the lease by plain-

tiff; admitting re-entry into possession without plaintiff's

consent, and admitting that defendants assert the lease

forfeit.

Insolvency of defendants is denied; also the allegation

of irreparable loss and injury. Denies that there is no

plain, speedy and adequate remedy at law, and denies

plaintiif's damage in any amount.

The answer further sets up an aftirmative defense ad-

mitting the lease. That the premises were entered and

run l)y the plaintiff as a lodging-house, being the rooms

on the second story of defendants' building, in the lower

story of which they conducted a retail liquor business.

That aftrr entry upon the premises by the plaintiif the

lease was modified by an oral agreement, by the terms of

which plaintiff was to personally occupy and manage said

rooming-house, and endeavor to keep it occupied by per-

sons who would patronize defendants' bar; she to receive

a commission on liquors sold. That all agreements Avere

kept until May 28, 1905, when plaintiff broke her agree-

ment and moved out and abandoned said premises, and

enticed away the occupants to a rival place of business.

That defendants notified plaintiff she had violated her eon-

tract and peaceably retook possession while she was out

of possession, and still retained it. The answer recites

the interests of defendants in the property, and charges a

conspiracy between plaintiff and a competitor in business

of defendants to destroy the latter's business by keeping

said premises unoccupied.



The answer alleges the solvency of the defendant Don-

ahue; alleges that he is worth |10,000 above debts and ex-

emptions; alleges that plaintiff has a plain, speedy and

adequate remedy at hiw; that defendants have been dam-

aged in the sum of |1,000.

Upon the order to show cause, affidavits were filed U]>on

behalf of defendants supporting their answer, giving de-

tails tending to support the conspiracy charge, and alleg-

ing that if allowed time fuller and more satisfactory proofs

would be produced.

That plaintiff abandoned said premises and had acqui-

esced in defendants' re-entry by removing the remainder

of her furniture thereafter. That defendants liad refur-

nished said premises thereafter at great expense.

There were no counter-affidavits nor reply to tlie answer.

Plaintiff moved for judgment on tlie i)leadings and a

final judgment was granted, which recited that defendants

hacl, "unlawfully and against the consent of plaintiff, taken

possession of said premises,'^ and had since so held posses-

sion. That the plaintiff was the owner of a legal estate

for years in the premises. That the plaintiff was entitled

to possession and costs.

Appeal has been taken from said judgment by the de-

fendants and the following errors assigned:

"I.

That the Court erred in denying defendants' motion to

dismiss the above-entitled cause.



II. Q aban-

Tliat the Court erred in overruling defendants' the re-

rer to plaintiff's complaint in said cause. for the

III.

That the Court erred in o;ranting- plaintiff's mot

judgment on the pleadings in said action.

IV. 3 entry

That the Court erred in rendering and enterinit to be

ment against defendants in favor of plaintiff in s^^^e the

tion.'' laintiff

Taudu-
AS TO THE ADEQUACY OF THE REMEDY AT

AND SUFFICIENCY OF THE COMPLAIN' ^

s after

Chapter 32 of the Alaska Civil Code (Carter's C<j^^
^^

Alaska, p. 210), made full provision for the recov

ejectment of the possession of real property.
ear.

Chapter 99 of said Laws (Idem, page 350 et seq.)

provision for the summary recovery of the possess

real property in a forcible entry and detainer act. ntract,

These certainly provided a plain, speedy and adinding

remedy at law with the right of jury trial.

As the complaint fully shows, and the order to, then

cause and the judgment, it was not an attempt to pach of

some one in possession from interference, but tlie:ure of

proposition of ejecting the possessor and recovery <

sesaion by the one out of it. If that was a wrong 1 from

past. There would be more reason to supplant the e-enter

of rej)levin by an equity suit than this, for personal

ertv can be concealed and transferred.



The answer alleges the solvency of the defendant Don-

ahue ; alleges that he is worth |10,000 above debts and ex-

emptions; alleges that plaintiff has a plain, speedy and

adequate remedy at law; that defendants have been dam-

aged in the sum of |1,000.

Upon the order to show cause, affidavits were filed upon

behalf of defendants supporting their answer, giving de-

tails tending to support the conspiracy charge, and alleg-

ing that if allowed time fuller and more satisfactory proofs

would be produced.

That plaintiff abandoned said premises and had acqui-

esced in defendants' re-entry by removing the remainder

of her furniture thereafter. That defendants had refur-

nished said premises thereafter at great expense.

There were no counter-affidavits nor reply to the answer.

Plaintiff moved for judgment (»n the pleadings and a

final judgment was granted, which recited that defendants

had, "unlawfully and against the consent of plaintiff, taken

possession of said premises," and had since so held posses-

sion. That the plaintiff Avas the owner of a legal estate

for y(»ars in tlie premises. That the plaintiff was entitled

to possession an«l costs.

Appeal has been taken from said judgment by the de-

fendants and the following errors assigned:

"I.

That the Court erred in denying defendants' motion to

dismisvS the above-entitled cause.



II.

That the Court erred in overruling defendants' demur-

rer to phiintiff's complaint in said cause.

III.
i

That the Court erred in granting plaintiff's motion for

judgment on the pleadings in said action.

IV.

That the Court erred in rendering and entering judg-

ment against defendants in favor of plaintiff in said ac-

tion.''

AS TO THE ADEQUACY OF THE REMEDY AT LAW
AND SUFFICIENCY OF THE COMPLAINT:

Chapter 32 of the Alaska Civil Code (Carter's Codes of

Alaska, p. 210), made full provision for the recovery by

ejectment of the possession of real property.

Chapter 99 of said Laws (Idem, page 350 et seq.), made

provision for the summary recovery of the possession of

real property in a forcible entry and detainer act.

These certainly provided a plain, speedy and adequate

remedy at law with the right of jury trial.

As the complaint fully shows, and the order to show

cause and the judgment, it was not an attempt to protect

some one in possession from interference, but the plain

proposition of ejecting the i>ossessor and recovery of pos-

session by the one out of it. If that was a wrong it was

past. There would be more reason to supplant the action

of replevin by an equity suit than this, for personal prop-

ertv can be concealed and transferred.



w

Vt^^

Tf such a proceeding as this lies, there would have been

no necessity for a forcible entry and detainer act.

] Ifi Ency. of Law, 2d ed., 352 et seq., 362 and 304.

J The phiiutiff did not allege that she desired to enter

^ into the possession nor occupy the premises. She asked

extraordinary relief, saying the defendants were insolvent,

IV ^n yet she offered no bond to them, nor was she required to

ui\(' Ihem one.

The Court further erred in rendering judgment upon

])laintiflf's motion against the defendants upon the plead-

H ings as fraud. The only motion for judgment upon the

pleadings authorized by the Alaska Code of Procedure is

the defendants' motion.

Sec. (>4, Par-t IV, Carter's Codes, p. 158.

If wv are to consider the plaintiff's moti(m as a demur-

rer or in the nature of a motion upon the bill and answer,

turning to the answer it is seen that the allegations of

paragraphs 3, 5 and 6 of the complaint were denied ; that is,

it was denied that j)laintiff had kept the covenants of the

lease; tliat the defendants were insolvent, and that there

was not a i>lain, speedy and adequate remedy at law. The

denial of paragraph 3 tendered an issue on the merits, for

if she had broken the covenants of the lease the defendants

had the right to re-enter.

Turning to the affirmative defense disclosed by the an-

swer, it would appear that an abandonment of such prop-

erty as described in the answer would be the commission

of waste up(m the estate and justify the forfeiture de-



clared by tho dofondanls; at any rale, it was sucli an aban-

donment p.s disclosed by the answer as justified the re-

entry- of tlie landlord for the purpose of earin"- for the

premises,

18 Kncy. of l.aw, 2d ed., 304.

The answer sets np that a new oral agreement for a con-

sideration was made after the written lease and the entry

under it, whereby the plaintiff, besides the cash rent to be

paid, disposed of her goodwill and efforts to promote the

liquor business of the defendants, and that the plaintiff

conspired with a competitor of defendants, and fraudu-

Leaf on E^rid^mc^t ICth M, Section

:>^al SLFT^^ionQnt plaailed only ei^fect- ^^g after

I portion of Uxo firBii Ji.i^r
^^^^^p^ ^^

I "by uh*i lAjHinim

ite or Frauds, Oht^Uir B "Yuar**

^)fjct,ionss I'^V et» mq,. ^0 ana 204 • gyear.

The answer shows a perfoA ^.^ce of the new contract,

till the forfeiture claimed. It was either a legal binding

agreement or it was void.

Appellants claim it was the former. If it was, then

certainly they have plead a gross violation and breach of

its terms authorizing the declaration of the forfeiture of

the lease.

If it was void, the plaintiff was a tenant at will from

le beginniu!

at any time.

the beginning, and defendants had the right to re-enter
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'shii^ tookthia L8a«34j aTKi oral Rf,r<^eTifmt ''^ piead-

)f tiB |g.U^^t*|^,,^ "Pl3Ti^l44^'* motion for judgment upon the

pleadings authorized by the Alaska Code of Procedure is

the defendants' motion.

Sec. (>4, Part IV, Carter's Codes, p. 158.

If v»'e are to consider the plaintiff's motion as a demur-

rer or in the nature of a motion upon the bill and answer,

turning to the answer it is seen that the allegations of

paragraphs 3, 5 and 6 of the complaint were denied ; that is,

it was denied that plaintiff had kept the covenants of the

lease; that the defendants were insolvent, and that there

^^'as not a jklain, speedy and adequate remedy at law. Tlie

denial of paragr.aph 3 tendered an issue on the merits, for

if slie had broken the covenants of the lease the defendants

had the right to re-enter.

Turning to the affirmative defense disclosed by the an-

swer, it would appear that an abandonment of such prop-

erty as described in the answer Avould be the commission

of waste upon the estate and justify the forfeiture de-



clared by the defendants; at any rate, it was sueli an aban-

donment as disclosed by the answer as justified the re-

entry of tlie landlord for the purpose of oarinj;- for the

premises.

18 Eucy. of T.aw, 2d ed., 304.

The answer sets up that a new oral agreement for a con-

sideration was made after the written lease and the entry

under it, whereby the plalntitf, besides the cash rent to be

paid, disposed of her goodwill and (Efforts to promote the

liquor business of the defendants, and that the plaintiff

conspired with a competitor of defendants, and fraudu-

leaf on Evlc? mc'e, 16th M, Section
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The answer shows a performance of the new contract,

till the forfeiture claimed. It was either a legal binding

agreement or it was void.

Appellants claim it was the former. If it was, then

certainly they have plead a gross violation and breach of

its terms authorizing the declaration of the forfeiture of

the lease.

If it was void, the plaintiff was a tenant at will from

the beginning, and defendants had the right to re-enter

at any time.
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it was denied that plaintiff had kept the coyenants of the

lease; that the defendants were insolvent, and that there

was not a i>laiH, speedy and adequate remedy at law. The

denial of paragTaph 3 tendered an issue on the merits, for

if she had broken the covenants of the lease the defendants

had the rijiht to re-enter.

Turninji' to tlie affirmative defense disclosed by the an-

swer, it would appear that an abandonment of such prop-

erty as described in the answer would be the commission

of waste upon the estate and justify the forfeiture de-



clared by tlio defendants; at any rate, it was such an aban-

donnuMit as disclosed by the answer as justified the re-

entry of tlie landlord for the purpose of carin<>- for the

premises.

18 Ency. of Law, 2d ed., 304.

The answer sets up that a new oral agreement for a con-

sideration was made after tiie written lease and the entry

under it, whereby the plaintiff, besides the cash rent to be

paid, dispos(Hl of her goodwill and efforts to promote the

liquor business of the defendants, and that the plaintiff

conspired with a competitor of defendants, and fraudu-

lently violat(Ml this part of the agreement.

The answer discloses a new agreement. It was after

the first written one, and was therefore not an attempt to

vary its terms.

It was not to lease for a longer period than one year.

Carter's Codes, sec. 1044, p. 354.

The answer shows a performance of the new contract,

till the forfeiture claimed. It was either a legal binding

agreement or it was void.

Appellants claim it was the former. If it was, then

certainly they have plead a gross violation and breach of

its terms authorizing the declaration of the forfeiture of

the lease.

If it was void, the plaintiff was a tenant at will from

the beginning, and defendants had the right to re-enter

at any time.



8

McAdaiu on Landlord and Tenant, (•lia])tci' 12.

18 Am. & Enj>', En( v., 2d cd., 184 and cit., note 7.

If an illcj^al arniniienieut or a.i>reeniout between the par-

ties was disclosed by the answer, the Court would have

refused relief to either party. The answer not bein<i' de-

nied, the eonelusion follows that the lower court must

have considered the aiireement plead in the affinnative

portion of the ansAver as lecal and bindinfj, but that tlu-

plaintiff's acts did not justify a re-entry by the landlord.

In this the lower court was clearly in error, for it is

difficult to show a more perfect type of fraud practiced

than that disclosed by the answer as worked by the plain

tiff. The only reasonable explanation of her abandonment

of the premises immediately after paying- a lari>e monthly

rental in advance is the one as cited and alleoed as a fact

by the answer and not denied.

Either this fraud or the abandonment itself justified a

re-entrj'" and rescission of the contract by the defendants,

and the rent having been paid as a part of the scheme and

a portion of the term for which payment was made having;

expired Ix^fore the fraudulent abandonment and other

acts during which time the occupancy of the premises for

which rent was paid having continued, there was no obli-

gation up(m the part of the defendants to tender any part

of such rent in order to rescind.

It will be noted that the Court found none of the facts

on which it was sought to base a claim to ecjuitable juris-

diction. Defendants had denied insolvency. The Court

I



conld not proceed to jiul<:?meiit on tlie fare of it withont

(evidence, and there was none.

The only basis of the equity jurisdiction sought and at-

tempted to be exercised was the preventive relief—the in-

junctive relief prayed. Yet the Court did not find plain-

tiff entitled to any; nor was any awarded.

The Court simply made a decree as to the title to the

propert3\

For the foregoing reasons it is respectfully submitted

that the Court erred in the respect of which complaint is

made, and that an original decree of dismissal of the

plaintiff's complaint should be granted by this Court.

CLAYPOOL, STEVENS, KELLUM & COWLES,

Attorneys for Appellants.

EDWARD E. CUSHMAN,

Of Counsel.




















